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SUBCHAPTER A—ORGANIZATION AND PROCEDURES

PART 1—PERFORMANCE OF
FUNCTIONS UNDER THIS CHAPTER

Sec.
1.1 Establishment of the Office of Work- 

ers’ Compensation Programs.
1.2 Assignment of functions.
1.3 Rules in this chapter.
1.4 Cross-references.
1.5 Abolition of Bureau of Employees’

Compensation.
1.6 Historical background.

AUTHORITY: 5 U.S.C. 301, Reorganization
Plan No. 6 of 1950, 15 FR 3174, 64 Stat. 1263; (5
U.S.C. 8145, 8149); Secretary of Labor’s Order
No. 13–71, 36 FR 8155; Employment Standards
Order No. 2–74, 39 FR 34722.

SOURCE: 40 FR 6876, Feb. 14, 1975, unless
otherwise noted.

§ 1.1 Establishment of the Office of
Workers’ Compensation Programs.

The Assistant Secretary of Labor for
Employment Standards, by authority
vested in him by the Secretary of
Labor in Secretary’s Order No. 13–71, 36
FR 8755, established in the Employ-
ment Standards Administration (ESA)
an Office of Workers’ Compensation
Programs (OWCP) by Employment
Standards Order No. 2–74, 39 FR 34722.
The Assistant Secretary has further
designated as the head thereof a Direc-
tor who, under the general supervision
of the Assistant Secretary, shall ad-
minister the programs assigned to that
Office by the Assistant Secretary.

§ 1.2 Assignment of functions.

By Employment Standards Order No.
2–74, 39 FR 34722, the Assistant Sec-
retary has delegated authority and as-
signed responsibility to the Director,
OWCP, for the Department of Labor’s
programs under the following statutes:

(a) Federal Employees’ Compensation
Act (FECA), (5 U.S.C. 8101 et seq.), ex-
cept 8149 as it applies to the Employ-
ees’ Compensation Appeals Board.

(b) War Hazards Compensation Act
(WHCA), (42 U.S.C. 1701 et seq.).

(c) War Claims Act (WCA), (50 U.S.C.
App. 2003).

(d) Longshoremen’s and Harbor
Workers’ Compensation Act (LHWCA),

(33 U.S.C. 901 et seq.), except 921 as it
applies to the Benefits Review Board.

(e) District of Columbia Workmen’s
Compensation Act (DCWCA) (36 D.C.
Code 501 et seq.).

(f) Defense Base Act (DBA) (42 U.S.C.
1651 et seq.).

(g) Outer Continental Shelf Lands
Act (OCSLA) (43 U.S.C. 1331).

(h) Nonappropriated Fund Instrumen-
talities Act (NFIA) (5 U.S.C. 8171 et
seq.).

(i) Title IV of the Federal Coal Mine
Health and Safety Act (FCMHSA), 83
Stat. 742, as amended by the Black
Lung Benefits Act of 1972 (BLBA) (30
U.S.C. 901 et seq.).

§ 1.3 Rules in this chapter.
The rules in this chapter are those

governing the OWCP functions under
the Federal Employees’ Compensation
Act, the War Hazards Compensation
Act, and the War Claims Act.

§ 1.4 Cross-references.
(a) The rules of the OWCP governing

its functions under the Longshore-
men’s and Harbor Workers’ Compensa-
tion Act and its extensions, the Dis-
trict of Columbia Workmen’s Com-
pensation Act, Defense Base Act, Outer
Continental Shelf Lands Act, and Non-
appropriated Fund Instrumentalities
Act are set forth in subchapter A of
chapter VI of this title.

(b) The rules of the OWCP governing
its functions under the Black Lung
Benefits Act program are set forth in
subchapter B of chapter VI of this title.

(c) The rules and regulations of the
Employees’ Compensation Appeals
Board are set forth in chapter IV of
this title.

(d) The rules and regulations of the
Benefits Review Board are set forth in
chapter VII of this title.

§ 1.5 Abolition of Bureau of Employees’
Compensation.

By Secretary of Labor’s Order issued
September 23, 1974, 39 FR 34723, issued
concurrently with Employment Stand-
ards Order 2–74, 39 FR 34722, the Sec-
retary revoked the prior Secretary’s
Order No. 18–67, 32 FR 12979, which had
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delegated authority and assigned re-
sponsibility for the various workers’
compensation programs enumerated in
§ 1.2, except the Black Lung Benefits
Act program not then in existence, to
the Director of the former Bureau of
Employees’ Compensation.

§ 1.6 Historical background.

(a) Administration of the Federal
Employees’ Compensation Act and the
Longshoremen’s and Harbor Workers’
Compensation Act was initially vested
in an independent establishment
known as the U.S. Employees’ Com-
pensation Commission. By Reorganiza-
tion Plan No. 2 of 1946 (3 CFR 1943–1949
Comp., p. 1064; 60 Stat. 1095, effective
July 16, 1946), the Commission was
abolished and its functions were trans-
ferred to the Federal Security Agency
to be performed by a newly created Bu-
reau of Employees’ Compensation with-
in such Agency. By Reorganization
Plan No. 19 of 1950 (15 FR 3178, 64 Stat.

1263) said Bureau was transferred to the
Department of Labor, and the author-
ity formerly vested in the Adminis-
trator, Federal Security Agency, was
vested in the Secretary of Labor. By
Reorganization Plan No. 6 of 1950 (15
FR 3174, 64 Stat. 1263), the Secretary of
Labor was authorized to make from
time to time such provisions as he
shall deem appropriate, authorizing the
performance of any of his functions by
any other officer, agency, or employee
of the Department of Labor.

(b) In 1972 two separate organiza-
tional units were established within
the Bureau: an Office of Workmen’s
Compensation Programs (37 FR 20533)
and an Office of Federal Employees’
Compensation (37 FR 22979). In 1974
these two units were abolished and one
organizational unit, the Office of
Workers’ Compensation Programs
(OWCP), was established in lieu of the
Bureau of Employees’ Compensation
(39 FR 34722).
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SUBCHAPTER B—FEDERAL EMPLOYEES’ COMPENSATION
ACT

PART 10—CLAIMS FOR COM-
PENSATION UNDER THE FEDERAL
EMPLOYEES’ COMPENSATION
ACT, AS AMENDED

Subpart A—General Provisions

INTRODUCTION

Sec.
10.1 Statutory provisions.
10.2 Administration of the Act and this

chapter.
10.3 Purpose and scope of this part.
10.4 Applicability of other parts within this

chapter.
10.5 Definitions and use of terms.

INFORMATION IN PROGRAM RECORDS

10.10 Custody of records relating to Federal
Employees’ Compensation Act matters.

10.11 Confidentiality of records relating to
Federal Employees’ Compensation Act
matters.

10.12 Protection, release, inspection and
copying of records.

MISCELLANEOUS PROVISIONS

10.20 Forms.
10.21 Waiver of compensation rights invalid.
10.22 Exclusiveness of remedy.
10.23 Penalties.

Subpart B—Notice of Injury and Claim for
Compensation, Administrative Procedures

NOTICE OF INJURY OR DEATH

10.100 How to file a notice of injury or
death.

10.101 When a notice of injury or death
must be given.

10.102 Report of injury by official superior.
10.103 Report of death by the official supe-

rior.
10.104 Report of the attending physician.

CLAIMS FOR COMPENSATION

10.105 Time for perfecting a claim for com-
pensation.

10.106 How to file a claim for disability
compensation.

10.107 Application for augmented compensa-
tion.

10.108 How to file an original claim for
death benefits.

10.109 Claims for balance of schedule awards
unpaid at death is due to other causes.

EVIDENCE

10.110 Burden of proof.
10.111 Submission of other evidence.

TERMINATION AND CONTINUATION OF
ELIGIBILITY

10.120 Report of termination of disability or
return to work.

10.121 Recurrence of disability.
10.122 Claim for continuing compensation

for disability.
10.123 Employing agency’s responsibilities

in returning the employee to work.
10.124 Employee’s obligation to return to

work or to seek work when able.
10.125 Affidavit or report by employee of

employment and earnings.
10.126 Claims for continuing compensation

for death.
10.127 Continuation of death compensation

for a child, brother, sister or grandchild
who has reached the age of 18.

10.128 Termination of right to compensation
for death; reapportionment of compensa-
tion.

DETERMINATIONS OF CLAIMS, HEARING AND
REVIEW PROCEDURES

10.130 Processing of claims.
10.131 Request for a hearing.
10.132 Time and place of hearing; prehearing

conference.
10.133 Conduct of hearing.
10.134 Subpoenas; witness fees.
10.135 Employing agency attendance at

hearings and submission of evidence.
10.136 Termination of hearing; release of de-

cision.
10.137 Postponement; withdrawal or aban-

donment of request for hearing.
10.138 Review of decision.
10.139 Review by the Employee’s Compensa-

tion Appeals Board.
10.140 Participation in claims process by

employing agency.
10.141 Representation of the Director.
10.142 Representation of claimants.
10.143 Qualification of representative.
10.144 Authority of representative.
10.145 Fees for services.
10.146—10.149 [Reserved]
10.150 Statement relative to substantive

rules.
10.151—10.159 [Reserved]

REPRESENTATIVE PAYMENT

10.160 Indications for designation of a rep-
resentative payee.

10.161 Selection of a payee.
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10.162 Responsibilities of a representative
payee.

10.163 Use of benefit payments.
10.164 Conservation and investment of bene-

fit payments.
10.165 Termination of representation.
10.166 Accounting for benefit payments.

Subpart C—Continuation of Pay

GENERAL

10.200 Statutory provisions.

PROCEDURES

10.201 Right to continuation of pay.
10.202 Election of annual or sick leave.
10.203 Controversion by employing agency.
10.204 Termination and forfeiture of con-

tinuation of pay.
10.205 Pay defined for continuation of pay

purposes.
10.206 Agency accounting and reporting of

continuation of pay.

OFFICIAL SUPERIOR’S AND BENEFICIARIES’
RESPONSIBILITIES

10.207 Official superior’s responsibility in
continuation of pay cases.

10.208 Recurrence of disability.
10.209 Employee’s responsibilities in con-

tinuation of pay cases.

Subpart D—Payment of Compensation

COMPENSATION RATES

10.300 Maximum and minimum compensa-
tion.

10.301 Temporary total disability rate.
10.302 Permanent total disability rate.
10.303 Partial disability rate.
10.304 Schedule compensation rate.
10.305 Attendant allowance.
10.306 Eligibility for death benefits and

death benefit rates.
10.307 Burial and transportation benefits.

ADJUSTMENTS TO BENEFITS

10.310 Buy back of annual or sick leave.
10.311 Lump-sum awards.
10.312 Assignment of claim, claims of credi-

tors.
10.313 Dual benefits.
10.314 Cost–of–living adjustments.

OVERPAYMENTS

10.320 Definitions.
10.321 Recovery of overpayments.
10.322 Waiver of recovery—defeat the pur-

pose of the subchapter.
10.323 Waiver of recovery—against equity

and good conscience.
10.324 Responsibility for providing financial

information.

Subpart E—Furnishing Medical Treatment

10.400 Physician and medical services, etc.
defined.

10.401 Medical treatment, hospital services,
transportation, etc.

10.402 Official authorization for treatment.
10.403 Medical treatment in doubtful cases.
10.404 Emergency treatment.
10.405 Medical treatment if symptoms or

disability recur.
10.406 Authority for dental treatment.
10.407 Medical examinations.
10.408 Medical referee examination.
10.409 Furnishing of orthopedic and pros-

thetic appliances, and dental work.
10.410 Recording and submission of medical

reports.
10.411 Submission of bills for medical serv-

ices, appliances and supplies; limitation
on payment for services.

10.412 Reimbursement for medical expenses,
transportation costs, loss of wages and
incidental expenses.

10.413 Time limitation on payment of bills.

Subpart F—Exclusion of Physicians and
Other Providers of Medical Services
and Supplies

10.450 Exclusion for fraud and abuse:
Grounds.

10.451 Automatic exclusion.
10.452 Initiation of exclusion procedures.
10.453 Requests for a hearing.
10.454 Hearings and recommended decision.
10.455 Review by Director.
10.456 Effects of exclusion.
10.457 Reinstatement.

Subpart G—Cases Involving the Liability of
a Third Party

10.500 Prosecution of third party action by a
beneficiary.

10.501 Assignment of third party.
10.502 Refusal to assign or prosecute claim

when required; effect.
10.503 Distribution of damages recovered by

beneficiary.
10.504 Distribution of damages where cause

of action is assigned.
10.505 Office may require beneficiary to set-

tle or compromise third party suit.
10.506 Official superior’s responsibility in

cases involving potential third party li-
ability.

10.507 Satisfaction of the interest of the
United States.

Subpart H—Special Category Employees

PEACE CORPS VOLUNTEERS

10.600 Definition of volunteer.
10.601 Applicability of the Act.
10.602 When disability compensation com-

mences.
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10.603 Pay rate for compensation purposes.
10.604 Period of service as a volunteer.
10.605 Conditions of coverage while serving

outside the United States and the Dis-
trict of Columbia.

NON-FEDERAL LAW ENFORCEMENT OFFICERS

10.610 Definition of a law enforcement offi-
cer.

10.611 Applicability.
10.612 Conditions for eligibility.
10.613 Time for filing a claim.
10.614 How to file a notice of injury or

death.
10.615 Benefits.
10.616 Computation of benefits.
10.617 Responsibilities of the claimant, the

employing agency and the Office.
10.618 Consultation with Attorney General

and other agencies.
10.619 Cooperation with State and local

agencies.

FEDERAL GRAND AND PETIT JURORS

10.620 Definition of juror.
10.621 Applicability.
10.622 Performance of duty.
10.623 When disability compensation com-

mences.
10.624 Pay rate for compensation purposes.

AUTHORITY: 5 U.S.C. 301; Reorganization
Plan No. 6 of 1950, 15 FR 3174, 64 Stat. 1263; 5
U.S.C. 8149; Secretary’s Order 1–93, 58 FR
21190.

SOURCE: 40 FR 6877, Feb. 14, 1975, unless
otherwise noted.

Subpart A—General Provisions

INTRODUCTION

§ 10.1 Statutory provisions.
(a) The Federal Employees’ Com-

pensation Act, as amended (5 U.S.C.
8101 et seq.) provides for the payment of
workers’ compensation benefits to ci-
vilian officers and employees of all
branches of the Government of the
United States. The Act has been
amended and extended a number of
times to provide workers’ compensa-
tion benefits to volunteers in the Civil
Air Patrol (5 U.S.C. 8141), members of
the Reserve Officer Training Corps (5
U.S.C. 8140), Peace Corps Volunteers (5
U.S.C. 8142), Job Corps enrollees and
Volunteers In Service to America (5
U.S.C. 8143), members of the National
Teachers Corps (5 U.S.C. 8143a), certain
student employees (see 5 U.S.C. 5351,
8144), employees of the Panama Canal
Commission and certain employees of

the Alaska Railroad (see 5 U.S.C. 8146),
certain law enforcement officers not
employed by the United States (see 5
U.S.C. 8191–8193), and various other
classes of persons who provide or have
provided services to the Government of
the United States.

(b) The Act provides for the payment
of compensation for wage loss and for
permanent impairment of specified
members and functions of the body in-
curred by employees as a result of an
injury sustained while in the perform-
ance of their duties in service to the
United States. In addition to monetary
compensation, eligible employees are
entitled to receive, at reasonable ex-
pense to the United States, medical
and related services made necessary by
the medical condition or conditions ac-
cepted as being employment related. In
appropriate cases, vocational rehabili-
tation services shall be provided to eli-
gible beneficiaries.

(c) The Act also provides for the pay-
ment of monetary compensation to
specified survivors of an employee
whose death is the result of an employ-
ment-related injury and for payment of
certain burial expenses subject to the
provisions of 5 U.S.C. 8134.

(d) Each of the types of benefits and
conditions of eligibility enumerated in
this section is subject to the applicable
provisions of the Act and the provi-
sions of this part. This section shall
not be construed to modify or enlarge
upon the provisions of the Act.

[52 FR 10503, Apr. 1, 1987]

§ 10.2 Administration of the Act and
this chapter.

(a) Pursuant to 5 U.S.C. 8145 and Sec-
retary of Labor’s Orders 13–71 (36 FR
8755) and 16–73 (38 FR 19130) the respon-
sibility for administering the provi-
sions of the Act were delegated to the
Assistant Secretary of Labor for Em-
ployment Standards. Pursuant to Em-
ployment Standards Order 2–74 effec-
tive September 27, 1974 (39 FR 34722–
34723), the responsibility for the admin-
istration and implementation of the
Federal Employees’ Compensation Act,
except for 5 U.S.C. 8149 thereof as it
pertains to the Employees’ Compensa-
tion Appeals Board, was delegated and
assigned to the Director, Office of
Workers’ Compensation Programs. The
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Director, Office of Workers’ Compensa-
tion Programs and his or her designees
shall, therefore, except as is otherwise
provided by law have the exclusive au-
thority for the administration, imple-
mentation, and enforcement of the pro-
visions of this chapter.

(b) In the case of employees of the
Panama Canal Commission, the Fed-
eral Employees’ Compensation Act is
administered by the Panama Canal
Commission and inquiries pertaining to
such coverage should be directed to
that Commission.

[40 FR 6877, Feb. 14, 1975, as amended at 52
FR 10503, Apr. 1, 1987]

§ 10.3 Purpose and scope of this part.

(a) This part 10 sets forth the rules
applicable to the filing, processing, and
payment of claims for workers’ com-
pensation benefits under the provisions
of the Federal Employees’ Compensa-
tion Act, as amended. This part is ap-
plicable to all claims filed on or after
November 6, 1974. The provisions of this
part are intended to afford guidance
and assistance to any person seeking
compensation benefits under the Act,
as well as to personnel within the De-
partment of Labor and other agencies
of the United States who are required
to perform some function with respect
to the administration of any provision
of the Act or the processing of any
claim filed under the Act.

(b) This subpart A describes gen-
erally the statutory and administra-
tive framework governing the manner
in which claims under the Act shall be
processed, contains a statement of pur-
pose and scope, together with provi-
sions pertaining to definition and use
of terms, the disclosure of program in-
formation, and other miscellaneous
provisions relating to the administra-
tion of the Act.

(c) Subpart B of this part describes
the procedure by which an individual
claimant shall file a notice of injury
and claim for benefits under the Act
and further describes the administra-
tive procedures applicable to the proc-
essing of each individual claim and the
rules governing the termination and
continuation of eligibility for benefits
with respect to certain previously ap-
proved claims.

(d) Subpart C of this part describes
special procedures applicable to the
continuation of pay provisions con-
tained in 5 U.S.C. 8118 as amended by
Pub. L. 93–416, 88 Stat. 1146.

(e) Subpart D of this part contains
provisions relating to the procedures
governing the payment of dollar bene-
fits for disability or death and further
contains additions to the compensation
schedule mandated by the new para-
graph 22 of 5 U.S.C. 8107(c), Pub. L. 93–
416, 88 Stat. 1145.

(f) Subpart E of this part contains
the rules governing an employee’s
rights to obtain medical evidence in
support of such employee’s claim and
further contains information describ-
ing the rights of a beneficiary to medi-
cal benefits under the Act.

(g) Subpart F of this part is reserved.
(h) Subpart G of this part contains

the rules governing the adjustment and
recovery from a third person under 5
U.S.C. 8132.

(i) Subpart H of this part contains
rules for particular groups of employ-
ees whose status requires special appli-
cation of the provisions of the Act.

[40 FR 6877, Feb. 14, 1975, as amended at 52
FR 10503, Apr. 1, 1987]

§ 10.4 Applicability of other parts with-
in this chapter.

This revised part 10 is applicable to
part 25 of this chapter except as modi-
fied by part 25.

[52 FR 10503, Apr. 1, 1987]

§ 10.5 Definitions and use of terms.

(a) Definitions. For purposes of this
subchapter except where the content
clearly indicates otherwise, the follow-
ing definitions apply:

(1) The Act means the Federal Em-
ployees’ Compensation Act, 5 U.S.C.
8101 et seq., as amended by Pub. L. 93–
416 and as it may be hereafter amend-
ed.

(2) Secretary means the Secretary of
the U.S. Department of Labor or a per-
son authorized to perform his functions
under the Act.

(3) Department means the U.S. De-
partment of Labor.

(4) Office or OWCP means the Office
of Workers Compensation Programs,
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Employment Standards Administra-
tion, of the Department.

(5) Director means the Director of
OWCP or a person designated by him or
her to carry out his or her functions
under the Act.

(6) Benefits or Compensation means
the money paid or payable under the
Act to the employee on account of loss
of wages or loss of wage-earning capac-
ity and to enumerated survivors on ac-
count of the employee’s death, and in-
cludes any other benefits paid for from
the Employee’s Compensation Fund
such as scheduled compensation under
5 U.S.C. 8107, medical diagnostic and
treatment services supplied pursuant
to the Act and this part, vocational re-
habilitation services, additional money
for services of an attendant or for voca-
tional rehabilitation under 5 U.S.C.
8111, and funeral expenses under 5
U.S.C. 8134, but does not include con-
tinuation of pay as provided by 5 U.S.C.
8118.

(7) Claim means an assertion in writ-
ing of an individual’s entitlement to
benefits under or pursuant to the Act,
submitted in a form and manner au-
thorized by the provisions of this part.

(8) Claimant means an individual
whose claim for entitlement to benefits
under the Act has been filed in accord-
ance with the Act and the provisions of
this part.

(9) Beneficiary means an individual
who is entitled to a benefit under the
Act and this part.

(10) Entitlement means entitlement to
benefits as determined pursuant to the
provisions of the Act and the proce-
dures set forth in this part. A bene-
ficiary is entitled to benefits as so de-
termined when the determination is
final.

(11) Employee means:
(i) A civil officer or employee in any

branch of the Government of the Unit-
ed States, including an officer or em-
ployee of an instrumentality wholly
owned by the United States;

(ii) An individual rendering personal
service to the United States similar to
the service of a civil officer or em-
ployee of the United States, without
pay or for nominal pay, when a statute
authorizes the acceptance or use of the
service, or authorizes payment of trav-
el or other expenses of the individual;

(iii) An individual, other than an
independent contractor or an individ-
ual employed by an independent con-
tractor, employed on the Menominee
Indian Reservation in Wisconsin in op-
erations conducted under a statute re-
lating to tribal timber and logging op-
erations on that reservation;

(iv) An individual appointed to a po-
sition on the office staff of a former
President under section 1(b) of the Act
of August 25, 1958 (72 Stat. 838);

(v) An individual selected pursuant
to chapter 121 of title 28 U.S. Code, and
serving as a petit or grand juror;

(vi) Members of the Reserve Officers
Training Corps;

(vii) Civil Air Patrol Volunteers;
(viii) Peace Corps Volunteers and

volunteer leaders;
(ix) Job Corps enrollees;
(x) Youth Conservation Corps enroll-

ees;
(xi) Volunteers in Service to Amer-

ica;
(xii) Members of the National Teach-

ers Corps;
(xiii) Members of the Neighborhood

Youth Corps;
(xiv) Student employees as defined in

5 U.S.C. 5351;
(xv) Employees of the Panama Canal

Commission;
(xvi) Certain employees of the Alaska

Railroad;
(xvii) Law enforcement officers not

employees of the United States and
Federal law enforcement officers who
are pensioned or pensionable under sec-
tions 521–535 of title 4, District of Co-
lumbia Code;

(xviii) An individual covered under
the provisions of section 105(e)(1) of
Pub. L. 93–638 (Indian Self-Determina-
tion and Education Assistance Act of
1975); and,

(xix) Other persons performing serv-
ice for the United States within the
purview of the Act and all acts in
amendment, substitution or extension
thereof;

(xx) But does not include:
(A) A commissioned officer of the

Regular Corps of the Public Health
Service;

(B) A commissioned officer of the Re-
serve Corps of the Public Health Serv-
ice on active duty;

VerDate 16-MAY-97 10:10 May 17, 1997 Jkt 174056 PO 00000 Frm 00011 Fmt 8010 Sfmt 8010 E:\CFR\174056.004 174056



12

20 CFR Ch. I (4–1–97 Edition)§ 10.5

(C) A commissioned officer of the Na-
tional Oceanic and Atmospheric Ad-
ministration.

(12) Official superior means officers
and employees having responsibility
for the supervision, direction or con-
trol of employees, or other employees
of the agency designated by the em-
ploying agency to carry out the respon-
sibilities vested in the agency under
the Act and this subpart.

(13) Employing agency or agency
means any civil agency or instrumen-
tality of the U.S. Government or any
other organization, group or institu-
tion employing any individual defined
as an ‘‘employee’’ by this section.

(14) Injury means a wound or condi-
tion of the body induced by accident or
trauma, and includes a disease or ill-
ness proximately caused by the em-
ployment for which benefits are pro-
vided under the Act. The term ‘‘injury’’
includes damage to or destruction of
medical braces, artificial limbs, and
other prosthetic devices which shall be
replaced or repaired; except that eye-
glasses and hearing aids shall not be
replaced, repaired, or otherwise com-
pensated for, unless the damage or de-
struction is incident to a personal in-
jury requiring medical services.

(15) Traumatic injury means a wound
or other condition of the body caused
by external force, including stress or
strain, which is identifiable as to time
and place of occurrence and member or
function of the body affected. The in-
jury must be caused by a specific event
or incident or series of events or inci-
dents within a single work day or work
shift.

(16) Occupational disease or illness
means a condition produced in the
work environment over a period longer
than a single workday or shift by such
factors as systemic infection; contin-
ued or repeated stress or strain; or ex-
posure to hazardous elements such as,
but not limited to, toxins, poisons,
fumes, noise, particulates, or radiation,
or other continued or repeated condi-
tions or factors of the work environ-
ment.

(17) Disability means the incapacity,
because of employment injury, to earn
the wages the employee was receiving
at the time of injury.

(18) Temporary aggravation means
that factors of employment have di-
rectly caused an underlying or pre-ex-
isting condition, disease or illness to be
more severe for a definite limited pe-
riod of time and thereafter leaves no
greater impairment than existed prior
to the employment injury.

(19) Impairment means any anatomic
or functional abnormality or loss. A
permanent impairment is any such ab-
normality or loss after maximum med-
ical improvement has been achieved.

(20) Pay rate for compensation purposes
means the employee’s pay, as deter-
mined under section 8114 of the Act, at
the time of injury, or at the time dis-
ability begins, or at the time compen-
sable disability recurs if the recurrence
begins more than 6 months after the
injured employee resumes regular full-
time employment with the United
States, whichever is greater, except as
otherwise determined under section
8113 of the Act with respect to any pe-
riod.

(21) Organ means a part of the body
that performs a special function, and
for purposes of this part excludes the
brain, heart and back.

(22) United States Medical Officers and
Hospitals includes medical officers and
hospitals of the Army, Navy, Air
Force, Veterans Administration, and
U.S. Public Health Service, and any
other medical officers or hospitals des-
ignated as a U.S. medical officer or
hospital by the Secretary.

(23) Representative means a person au-
thorized by a claimant in writing to
act for the claimant in connection with
a claim or proceeding under the Act or
this part. Where a claimant is phys-
ically or mentally incapable of making
such a designation, it may be made by
the claimant’s legal guardian.

(24) Surviving spouse means the hus-
band or wife living with or dependent
for support on a deceased employee at
the time of his or her death, or living
apart for reasonable cause or because
of his or her desertion.

(25) Student means an individual
under 23 years of age who has not com-
pleted 4 years of education beyond the
high school level and who is regularly
pursuing a full-time course of study or
training at an institution which is—
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(i) A school or college or university
operated or directly supported by the
United States, or by any State or local
government or political subdivision
thereof; or

(ii) A school or college or university
which has been accredited by a State
or by a State-recognized or nationally
recognized accrediting agency or body;
or

(iii) A school or college or university
not so accredited but whose credits are
accepted on transfer by not less than
three institutions which are so accred-
ited, for credit on the same basis as if
transferred from an accredited institu-
tion; or

(iv) A technical, trade, vocational,
business, or professional school accred-
ited or licensed by the Federal or a
State government or any political sub-
division thereof providing courses of
not less than 3 months duration, that
prepares the individual for a livelihood
in a trade, industry, vocation, or pro-
fession.
An individual continues to be a student
during any interim between school
years if the interim does not exceed 4
months and the individual shows to the
satisfaction of the Office that he or she
has a bona fide intention of continuing
to pursue a full-time course of edu-
cation or training during the semester
or other enrollment period imme-
diately after the interim, or during pe-
riods of reasonable duration during
which, in the judgment of the Office,
the individual is prevented by factors
beyond his or her control from pursu-
ing his or her education. A student
whose 23rd birthday occurs during a se-
mester or other enrollment period is
deemed a student until the end of the
semester or other enrollment period.

(26) A year beyond the high school level
means—

(i) The 12-month period beginning the
month after the individual graduates
from high school, provided he or she
has indicated an intention to continue
schooling within 4 months of high
school graduation, and each successive
12-month period in which there is
school attendance or the payment of
compensation based on student attend-
ance, or

(ii) If the individual has indicated
that he or she will not continue school-

ing within 4 months of high school
graduation, the 12-month period begin-
ning with the month that the individ-
ual enters school to continue his or her
education, and each successive 12-
month period in which there is school
attendance or the payment of com-
pensation based on student status.

(b) Dependents and survivors. In addi-
tion to basic disability benefits for em-
ployees the Act provides in section 8133
that certain monthly benefits shall be
payable to certain enumerated survi-
vors of employees who have died from
an injury sustained in the performance
of duty. Section 8110 of the Act pro-
vides that any employee who is found
eligible for a basic benefit shall be en-
titled to have such a basic benefit aug-
mented at a specified rate for certain
persons living in the beneficiary’s
household or who are dependent upon
the beneficiary for support. The provi-
sions of 5 U.S.C. 8101, 8110, and 8133 de-
fining the nature of such survivorship
or dependency necessary to qualify a
beneficiary for a survivor’s benefit or
augmented benefit shall be applicable
as appropriate to the provisions of this
part.

[40 FR 6877, Feb. 14, 1975, as amended at 52
FR 10503, Apr. 1, 1987]

INFORMATION IN PROGRAM RECORDS

§ 10.10 Custody of records relating to
Federal Employees’ Compensation
Act matters.

All records, medical and other re-
ports, statements of witnesses and
other papers relating to the injury or
death of a civil employee of the United
States or other persons entitled to
compensation or benefits from the
United States under the Act and all
amendments and extensions thereof,
are the official records of the Office
and are not records of the agency, es-
tablishment or department making or
having the care or use of such records.

[52 FR 10504, Apr. 1, 1987]

§ 10.11 Confidentiality of records relat-
ing to Federal Employees’ Com-
pensation Act matters.

Records of the Office pertaining to an
injury or death are confidential, and
are exempt from disclosure to the pub-
lic under section 552(b)(6) of title 5,
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United States Code. No official or em-
ployee of an agency, establishment or
department who has investigated or se-
cured statements from witnesses and
others pertaining to a claim for bene-
fits, or any person having the care or
use of such reports, shall disclose infor-
mation from or pertaining to such
records to any person, except in ac-
cordance with applicable regulations
(see 29 CFR parts 70 and 70a).

[52 FR 10505, Apr. 1, 1987]

§ 10.12 Protection, release, inspection
and copying of records.

(a) The protection, release, inspec-
tion and copying of records of the Of-
fice pertaining to an injury or death
shall be accomplished in accordance
with the rules, guidelines and provi-
sions contained in 29 CFR parts 70 and
70a and the annual notice of systems of
records and routine uses as published
in the FEDERAL REGISTER. However,
since the records of the Office are con-
tained within a government-wide sys-
tem of records under the control of the
Department of Labor, 29 CFR 70a.1(b)(3)
provides that the regulations of the
agency in possession of such records
shall govern the procedure for request-
ing access to, or amendment of the
records, including initial determina-
tions on such requests, while the De-
partment of Labor regulations shall
govern all other aspects of safeguard-
ing these records established by the
Privacy Act. Where requested to amend
such records in possession of the agen-
cy is received, the agency shall so ad-
vise the Office and shall provide the Of-
fice with a copy of any amended record.

(b) Records of the Office pertaining
to an employee or beneficiary which
are in the possession of the employing
agency may be released by the employ-
ing agency to that employee or bene-
ficiary, or their representative, in ac-
cordance with the provisions contained
in 29 CFR part 70a. This includes copies
retained by the employing agency of
records previously submitted to and in
the possession of the Office.

(c) When an employee or beneficiary
is prosecuting an action for damages
under 5 U.S.C. 8131, records may be re-

leased as provided for in 29 CFR part
70a.

[52 FR 10505, Apr. 1, 1987]

MISCELLANEOUS PROVISIONS

§ 10.20 Forms.

(a) Notice of injury, claims and cer-
tain specified reports required to be
made with respect to any claim shall
be made on approved forms as are pre-
scribed by the Office. Supervisors are
expected to maintain an adequate sup-
ply of the basic forms needed for the
proper recording and reporting of inju-
ries. Pamphlet CA–136, obtainable from
OWCP, lists the forms to be stocked by
the agencies; and also tells where the
forms may be obtained.

(b) The basic forms cited in this
chapter are:

Form No. Title

(1) CA–1 ...................... Federal Employee’s Notice of Trau-
matic Injury and Claim for Con-
tinuation of Pay/Compensation.

(2) CA–2 ...................... Notice of Occupational Disease and
Claim for Compensation.

(3) CA–2a .................... Notice of Employee’s Recurrence of
Disability and Claim for Pay/Com-
pensation.

(4) CA–3 ...................... Report of Termination of Disability
and/or Payment.

(5) CA–5 ...................... Claim for Compensation by Widow,
Widower and/or Children.

(6) CA–5b .................... Claim for Compensation by Parents,
Brothers, Sisters, Grandparents,
or Grandchildren.

(7) CA–6 ...................... Official Superior’s Report of Em-
ployee’s Death.

(8) CA–7 ...................... Claim for Compensation Due to
Traumatic Injury of Occupational
Disease.

(9) CA–8 ...................... Claim for Continuing Compensation
on Account of Disability.

(10) CA–12 .................. Claim for Continuance of Com-
pensation.

(11) CA–16 .................. Authorization of Examination and/or
Treatment.

(12) CA–17 .................. Duty Status Report.
(13) CA–20 .................. Attending Physician’s Report.
(14) CA–20a ................ Attending Physician’s Supplemental

Report.

(c) Copies of the forms enumerated in
this paragraph are available for public
inspection at the Office of Workers’
Compensation Programs, Employment
Standards Administration, U.S. De-
partment of Labor, Washington, D.C.
20211.

[40 FR 6877, Feb. 14, 1975, as amended at 41
FR 2, Jan. 2, 1976; 52 FR 10505, Apr. 1, 1987]
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§ 10.21 Waiver of compensation rights
invalid.

No official superior or other person is
authorized to require an employee or
other claimant to enter into any agree-
ment, either before or after an injury
or death, to waive his or her right to
claim compensation under the Act. No
waiver of compensation rights shall be
valid.

§ 10.22 Exclusiveness of remedy.
The benefits provided to employees

and to survivors of employees by the
Act constitute the exclusive remedy
against the United States for employ-
ment related injuries or deaths. The in-
jury or death of an employee gives rise
to no right to recover damages from
the United States exclusive of the Act.

§ 10.23 Penalties.
(a) Any employee, beneficiary, offi-

cial superior, representative, or other
person who knowingly makes, or know-
ingly certifies to, any false statement,
misrepresentation, concealment of
fact, or any other act of fraud with re-
spect to a claim under the Act, or who
knowingly accepts compensation to
which that person is not entitled, is
subject to criminal prosecution and
may, under appropriate U.S. Criminal
Code provisions (e.g., 18 U.S.C. 287 and
1001), be punished by a fine of not more
than $10,000 or imprisonment for not
more than five years, or both.

(b) Any employee, beneficiary, offi-
cial superior, representative, or other
person who, with respect to a claim
under the Act, enters into any agree-
ment, combination, or conspiracy to
defraud the United States by obtaining
or aiding to obtain the payment or al-
lowance of any false, fictitious or
fraudulent claim is subject to criminal
prosecution and may, under appro-
priate U.S. Criminal Code provisions
(e.g., 18 U.S.C. 286), be punished by a
fine of not more than $10,000 or impris-
onment for not more than ten years, or
both.

(c) Any person charged with the re-
sponsibility of making reports in con-
nection with an injury who willfully
fails, neglects, or refuses to do so; in-
duces, compels, or directs an injured
employee to forego filing a claim; or
willfully retains any notice, report, or

paper required in connection with an
injury, is subject to a fine of not more
than $500 or imprisonment for not more
than one year, or both.

[52 FR 10505, Apr. 1, 1987]

Subpart B—Notice of Injury and
Claim for Compensation, Ad-
ministrative Procedures

NOTICE OF INJURY OR DEATH

§ 10.100 How to file a notice of injury
or death.

(a) Traumatic injury. An employee
who sustains a traumatic injury which
the employee believes occurred while
in the performance of duty shall give
written notice of the injury on Form
CA–1 to the official superior. If the em-
ployee is unable to give written notice,
it may be given by any person acting
on the employee’s behalf.

(b) Occupational disease or illness. An
employee who has a disease or illness
which the employee believes to be em-
ployment-related shall give written no-
tice of the condition on Form CA–2 to
the official superior. If the employee is
unable to give written notice, it may
be given by any person acting on the
employee’s behalf. If it is impractical
to give written notice to the employ-
ee’s official superior, it may be given
to any official of the employing agen-
cy, or directly to the Office. Form CA–
2 must be accompanied by a statement
from the employee to include:

(1) A detailed history of the disease
or illness with identification of part(s)
of the body affected;

(2) Complete details of types of sub-
stances or conditions of employment
believed responsible for the disease or
illness;

(3) A description of specific exposures
to substances or stressful conditions
including locations, frequency and du-
ration, and

(4) Whether the employee ever suf-
fered a similar condition and, if so, full
details of onset, history and medical
care received with names and addresses
of physicians rendering treatment.

(c) Death. If an employee dies because
of a traumatic injury believed to have
been sustained in the performance of
duty or because of a disease or illness
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believed to have been employment-re-
lated, the employee’s survivor(s), or
any person acting on behalf of the sur-
vivor(s), shall notify the official supe-
rior of the death. If it is impractical to
give notice to the employee’s official
superior, it may be given to any offi-
cial of the employing agency, or di-
rectly to the Office.

(d) The person submitting a notice
under paragraph (a) or (b) of this sec-
tion shall include the Social Security
Number (SSN) of the injured worker. In
cases where the worker dies as a result
of an on-the-job injury and the notice
is submitted under paragraph (c) of
this section, the SSN of the person
seeking benefits shall be disclosed in
addition to the SSN of the deceased
worker.

[52 FR 10505, Apr. 1, 1987, as amended at 58
FR 68032, Dec. 23, 1993]

§ 10.101 When a notice of injury or
death must be given.

(a) Traumatic injury. Written notice
of a traumatic injury or death due to a
traumatic injury shall be given as soon
as possible but, pursuant to 5 U.S.C.
8119, no later than 30 days from the
date on which the injury or death oc-
curred. Given the provisions of 5 U.S.C.
8122 and § 10.105 of this part concerning
the timely filing of a claim for com-
pensation, the failure to give notice
within 30 days may result in a loss of
compensation rights.

(b) Occupational disease or illness.
Written notice of disease or illness be-
lieved to be employment related shall
be given as soon as possible but no
later than 30 days from the date on
which the employee was first aware, or
by the exercise of reasonable diligence
should have been aware, of a possible
relationship between the disease or ill-
ness and the conditions or factors of
employment. Given the provisions of 5
U.S.C. 8122 and § 10.105 of this part con-
cerning the timely filing of a claim for
compensation, the failure to give no-
tice within 30 days may result in a loss
of compensation rights.

(c) Death. In the case of death, notice
shall be given as soon as possible but
no later than 30 days from the date of
death or the date the employee’s survi-
vor first became aware, or by the exer-
cise of reasonable diligence should

have been aware, of a possible relation-
ship between the death and the condi-
tions or factors of employment. Given
the provisions of 5 U.S.C. 8122 and
§ 10.105 of this part concerning the
timely filing of a claim for compensa-
tion, the failure to give notice within
30 days may result in a loss of com-
pensation rights.

[52 FR 10506, Apr. 1, 1987]

§ 10.102 Report of injury by the official
superior.

(a) As soon as possible but no later
than 10 working days after receipt of
written notice of injury from the em-
ployee, the official superior shall sub-
mit to the Office a written report of
every injury or occupational disease or
illness which is likely to:

(1) Result in a medical charge against
the Office;

(2) Result in disability for work be-
yond the day or shift of injury;

(3) Require prolonged treatment (i.e.,
more than two instances of medical ex-
amination and/or treatment);

(4) Result in future disability;
(5) Result in permanent impairment

or;
(6) Result in a continuation of pay

pursuant to 5 U.S.C 8118.
Portions of Forms CA–1 or CA–2 are
provided for this purpose. If the injury
does not come under any of the cat-
egories enumerated in this paragraph,
the Form CA–1 or CA–2 need not be
submitted to the Office but shall be re-
tained as a permanent record in the
Employee Medical Folder in accord-
ance with the guidelines established by
the Office of Personnel Management.
Regardless of whether the Form CA–1
of CA–2 is forwarded to the Office or re-
tained by the employing agency, imme-
diately upon receipt of the written no-
tice of injury the official superior shall
complete the ‘‘Receipt of Notice of In-
jury’’ and return it to the employee.

(b) If the official superior has reason
to disagree with any particular of the
injury as reported by the employee, the
official superior or other agency offi-
cial shall explore the circumstances of
the injury and submit to the Office a
full written explanation specifying the
areas of disagreement and the findings
upon which the disagreement is based.
The report may be accompanied by
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supporting documentation such as wit-
ness statements, medical reports or
records, or any other relevant informa-
tion. Any written explanation of dis-
agreement shall be submitted to the
Office at the same time as Form CA–1
in cases of traumatic injury, and with-
in 30 calendar days from the date Form
CA–2 is received from the employee in
occupational disease cases. If written
explanation in support of the disagree-
ment is not submitted, the Office may
accept as factual the report of injury
made by the employee. Disagreement
with the particulars of the injury as re-
ported by the employee may not be
used by the employing agency to delay
the forwarding of the claim to the Of-
fice or to compel or induce the em-
ployee to change the claim.

(c) In cases of disease or illness,
Form CA–2 must be accompanied by
the following from the official supe-
rior:

(1) A detailed description of the em-
ployee’s duty assignments including
the nature, extent and duration of ex-
posure to fumes, chemicals, or other ir-
ritants or situations;

(2) Copies of all physical examination
reports, including x-ray reports and
laboratory data, on file for the em-
ployee;

(3) A record of the employee’s ab-
sences from work showing the reason
for the absence in each instance, if
known;

(4) Statements from each co-worker
currently employed by the agency who
has firsthand knowledge about the em-
ployee’s condition and its cause, and;

(5) The official superior’s comments
on the accuracy of the employee’s
statement required by § 10,100(b) of this
part.

(d) Other reports shall be submitted
by the official superior as described
elsewhere in this part or as may be re-
quired by the Office.

(e) The official superior is authorized
to furnish an employee or beneficiary,
or the representative, with a copy of
any notice of injury, claim form, or
other document pertaining to that em-
ployee or beneficiary which has been
completed and submitted to the Office
by the employing agency. This includes
any notice of injury, claim form, or
other document previously submitted

to the Office, a copy of which was re-
tained by the employing agency. While
furnishing a copy of such forms and
documents is not required on a routine
basis in every case, the official supe-
rior shall furnish a copy of such forms
and documents upon receipt of a writ-
ten request from the employee or bene-
ficiary, or the representative.

[52 FR 10506, Apr. 1, 1987]

§ 10.103 Report of death by the offical
superior.

If an employee dies because of a trau-
matic injury or a disease or illness sus-
tained in the performance of duty, the
official superior shall immediately re-
port the death to the Office by tele-
phone or telegram. As soon as possible
but no later than 10 working days after
receipt of knowledge of death, the offi-
cial superior shall complete and send
Form CA–6 to the Office.

[52 FR 10506, Apr. 1, 1987]

§ 10.104 Report of the attending physi-
cian.

(a) In all cases reported, the em-
ployee must submit, or arrange for the
submission of, a medical report to the
Office from the attending physician.
This report should include: dates of ex-
amination and treatment; history
given by the employee; findings; re-
sults of x-rays and laboratory tests; di-
agnosis; course of treatment; and the
physician’s opinion, with medical rea-
sons, regarding causal relationship be-
tween the diagnosed condition(s) and
the factors or conditions of the em-
ployment. This report may be made:

(1) On Part B of Form CA–16;
(2) On Form CA–20 or CA–20a; or
(3) By narrative report on the physi-

cian’s letterhead stationery. The re-
port shall be submitted to the Office as
soon as possible after medical examina-
tion or treatment is received. (See also
§ 10.204(a)(1).)

(b) Additional reports shall be sub-
mitted by the attending physician as
described elsewhere in this part or as
may be required by the Office.
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(c) Medical reports from the attend-
ing physician are to be submitted di-
rectly to the Office. However, the em-
ploying agency may request copies of
these reports from the Office.

[52 FR 10506, Apr. 1, 1987]

CLAIMS FOR COMPENSATION

§ 10.105 Time for perfecting a claim for
compensation.

(a) Claim for disability compensa-
tion. An injured employee is required
to file a written claim for compensa-
tion within 3 years after the injury be-
fore compensation may be paid. If,
however, the official superior had ac-
tual knowledge of the injury within 30
days, or if written notice was given
within 30 days, compensation may be
allowed regardless of whether a written
claim was made within 3 years after
the injury. Actual knowledge must be
such as to put the official superior rea-
sonably on notice of an on-the-job in-
jury.

(b) Claim for death compensation. If
the employee dies, a written claim for
compensation by or on behalf of the
survivors is required before compensa-
tion may be paid. This claim is to be
filed within 3 years after the death, un-
less within 30 days of such death, the
official superior had actual knowledge
of the death, due to an employment re-
lated injury or disease or written no-
tice of such death was given to the offi-
cial superior within 30 days of such
death. The timely filing of a disability
claim because of an on-the-job injury
will satisfy the time requirements for a
death claim based on the same injury.

(c) Claim predicated upon a latent dis-
ability. In a case of latent disability, or
death due to a latent disability, the
time for filing a claim does not begin
to run until the employee has a com-
pensable disability or dies and is aware
or his survivors are aware, or by the
exercise of reasonable diligence should
have been aware, of the casual rela-
tionship of the compensable disability
or death to the employment. In such a
case, the time for giving notice of in-
jury or death begins to run when the
employee is aware or the survivors are
aware, or by the exercise of reasonable
diligence should have been aware that
the employee’s condition or death is

casually related to his or her employ-
ment, whether or not there is a com-
pensable disability or death.

(d) The time limitations described in
this section do not begin to run against
a minor until such minor reaches 21
years of age or has had a legal rep-
resentative appointed; or run against
an incompetent individual while such
individual is incompetent and has no
duly appointed legal representative; or
run against any individual whose fail-
ure to comply is excused by the Sec-
retary of Labor on the ground that no-
tice could not be given because of ex-
ceptional circumstances.

(e) If no claim is filed by an injured
employee or by someone acting on the
employee’s behalf prior to his or her
death, the right to claim compensation
for disability other than medical ex-
penses ceases and does not survive.

[40 FR 6877, Feb. 14, 1975, as amended at 52
FR 10507, Apr. 1, 1987]

§ 10.106 How to file a claim for disabil-
ity compensation.

(a) Whenever an employee, as a result
of an injury in the performance of
duty, is disabled with loss of pay for
more than 3 calendar days or has a per-
manent impairment or serious dis-
figurement as described in 5 U.S.C.
8107, the official superior shall furnish
the employee with Form CA–7 for the
purpose of claiming compensation and
shall advise the employee of his or her
rights under the Act.

(b) The employee, upon termination
of wage loss if the period of wage loss
is less than 10 calendar days, or at the
expiration of 10 calendar days from the
date pay stops if the period of wage
loss will be 10 calendar days or more,
should file Form CA–7 with the Office
or with any person designated by the
Office to receive claims. The employ-
ee’s official superior is so designated to
receive claims on behalf of the Office.
The employee, or someone acting on
the employee’s behalf, must complete
the front of Form CA–7 and, unless spe-
cial circumstances require otherwise,
submit the form to the official superior
for completion and transmission to the
Office. The employee is responsible for
submitting, or arranging for the sub-
mission of, medical evidence in support
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of the claim. Form CA–20 is attached to
Form CA–7 for this purpose.

(c) Upon receipt of Form CA–7 from
the employee (or from someone acting
on the employee’s behalf), the official
superior shall complete the appropriate
portions of the claim form. As soon as
possible, but not later than 5 working
days after its receipt from the em-
ployee, the official superior shall for-
ward the completed Form CA–7 and
any accompanying medical report to
the Office.

(Approved by the Office of Management and
Budget under control number 1215–0103)

[52 FR 10507, Apr. 1, 1987]

§ 10.107 Application for augmented
compensation.

(a) While the employee has one or
more dependents as defined in 5 U.S.C.
8110, the employee’s basic compensa-
tion for wage loss as provided in sec-
tion 8105 or 8106(a), or for permanent
impairment as provided in section
8107(a), shall be augmented as provided
in section 8110. Form CA–7 includes an
application for such augmented com-
pensation.

(b) Augmented compensation payable
while an employee has an unmarried
child as defined by 5 U.S.C. 8110, which
would otherwise terminate because the
child reaches the age of 18, may be con-
tinued while the child is a student as
defined by the Act and in § 10.5(a)(25) of
this part.

(c) The Office may require an em-
ployee to submit an affidavit or state-
ment as to any dependents, or to sub-
mit necessary supporting documenta-
tion such as birth or marriage certifi-
cates or court orders, in the manner
and at the times the Office specifies, in
order to determine the employee’s en-
titlement to augmented compensation.
If an employee when required, fails
within 30 days of the date of the re-
quest to submit such affidavit, state-
ment, or supporting documentation the
employee’s right to augmented com-
pensation otherwise payable shall be
suspended until such time as the re-
quested affidavit, statement, or sup-
porting documentation is received, at
which time augmented compensation
will be reinstated retroactive to the
date of suspension provided the em-

ployee is entitled to such augmented
compensation.

(d) An employee entitled to or receiv-
ing augmented compensation shall
promptly notify the Office of any event
which would terminate the employee’s
continued entitlement to augmented
compensation. Any checks or payments
received after such event shall be re-
turned to the Office as soon as possible.
Where augmented compensation is paid
by the Office beyond the date entitle-
ment terminated, the Office shall make
proper adjustment and any difference
between actual entitlement and the
amount already paid is an overpay-
ment of compensation and may be re-
covered pursuant to 5 U.S.C. 8129 and
other appropriate statutes.

[52 FR 10507, Apr. 1, 1987]

§ 10.108 How to file an original claim
for death benefits.

An original claim for death benefits
may be filed by any survivor of a de-
ceased employee (see section 8133 of the
Act) or any other person acting on be-
half of such survivor. Form CA–5 is
provided by the Office for this purpose,
and should be executed as provided
therein. An original death claim may
be filed by delivering a completed
Form CA–5 to the Office, or to any per-
son designated by the Office to receive
such claim. The deceased employee’s
former official superior is so des-
ignated to receive such claims on be-
half of the Office, and the person
claiming benefits should submit the
claim to such former official superior,
unless special circumstances require a
different procedure. The official supe-
rior shall, when it is practicable, fur-
nish to all persons likely to be entitled
to compensation for death of an em-
ployee, a Form CA–5 or CA–5b with in-
formation as to the use of the form for
making claim for compensation and
procedure in respect of filing such
form. The furnishing of assistance in
preparing such form or in obtaining
evidence relating to the claim shall be
without charge by the official superior.
Any claim or paper purporting to claim
compensation on account of death, sub-
mitted to the deceased employee’s
former official superior, shall be trans-
mitted promptly to the Office.
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§ 10.109 Claims for balance of schedule
awards unpaid at death when death
is due to other causes.

(a) If an employee who has sustained
compensable impairment within the
meaning of 5 U.S.C. 8107, and has filed
a valid claim during his or her lifetime,
dies from causes other than the injury
which resulted in the compensable im-
pairment before the entire amount due
for the schedule was paid, a claim for
the unpaid balance may be made on a
form approved by the Office by the sur-
viving spouse or child in accordance
with 5 U.S.C. 8109(a)(3)(D). If there is no
surviving spouse or child, then a claim
for the unpaid balance may be made by
any other survivors pursuant to 5
U.S.C. 8109(a)(3)(D) and benefits shall
be paid in the proportions and under
the conditions and in the order as fol-
lows:

(1) To the parent or parents wholly
dependent for support upon the dece-
dent in equal shares with any wholly
dependent brother, sister, grandparent
or grandchild;

(2) To the parent or parents partially
dependent for support upon the dece-
dent in equal shares when there are no
wholly dependent brothers, sisters,
grandparents or grandchildren (or
other wholly dependent parent); and

(3) To the parent or parents partially
dependent upon the decedent, 25 per-
cent of the amount payable, shared
equally, and the remaining 75 percent
to any wholly dependent brother, sis-
ter, grandparent or grandchild (or
wholly dependent parent), share and
share alike.

(b) Any survivor referred to in para-
graph (a) of this section must be alive
to receive any payment and any such
survivor shall not have a vested right
to any such payment. Claims for con-
tinuation of payments under 5 U.S.C.
8109 shall be made in the manner de-
scribed by § 10.126 of this subpart.

(c) The entitlement of any survivor
to payment under 5 U.S.C. 8109 shall
cease upon the happening of any event
which would terminate such right
under 5 U.S.C. 8133. The termination of
such right and any necessary reappor-
tionment shall be governed by § 10.128
of this subpart.

(d) The disposition of any balance not
paid under the foregoing paragraphs

shall be made in accordance with 5
U.S.C. 8109(a)(D)(v).

[52 FR 10507, Apr. 1, 1987]

EVIDENCE

§ 10.110 Burden of proof.
(a) A claimant has the burden of es-

tablishing by the weight of reliable,
probative and substantial evidence
that the claimed condition and the dis-
ability, if any, was caused, aggravated,
or adversely affected by the claimant’s
Federal employment. As a part of this
burden, the claimant must specify the
employment incident or the factors or
conditions of employment to which the
injury, disease or disability is attrib-
uted, and must submit rationalized
medical opinion evidence, based upon a
complete and accurate factual and
medical background, showing causal
relationship between the claimed con-
dition and the Federal employment.
The fact that a condition or disease
manifests itself during a period of Fed-
eral employment by itself does not
raise an inference that there is causal
relationship between the two. Neither
the fact that the condition or disease
became manifest during a period of
Federal employment, nor the belief of
the claimant that the condition or dis-
ease was caused or aggravated by em-
ployment conditions or factors, is suffi-
cient in itself to establish causal rela-
tionship.

(b) If a claimant initially submits
supportive factual and/or medical evi-
dence which is not sufficient to carry
the burden of proof, the Office will in-
form the claimant of the defects in
proof and grant at least 30 calendar
days for the claimant to submit the
evidence required to meet the burden
of proof. Subsequent submissions of
evidence still not sufficient to carry
the burden of proof will not require an-
other notification of defects. The Office
may, in its discretion, undertake to de-
velop either factual or medical evi-
dence for determination of the claim.
For example, when the claim is based
on exposure to hazardous material or
noise at work, or when relevant evi-
dence is in the possession of the Fed-
eral government and not accessible to
the claimant (e.g., a deactivated em-
ploying agency facility), the Office will
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undertake to develop the necessary evi-
dence.

(c) Once the Office has accepted a
claim and paid compensation, it has
the burden, before terminating or re-
ducing compensation, of establishing
by the weight of the evidence that the
disability for which compensation was
paid has ceased, or that the disabling
condition is no longer causally related
to the employment, or that the claim-
ant is only partially disabled, or that
its initial decision was in error.

[52 FR 10508, Apr. 1, 1987]

§ 10.111 Submission of other evidence.
The responsibilities of the official su-

perior and the claimant to submit evi-
dence are specified elsewhere in this
part. A claimant, a person acting on
the claimant’s behalf, or the employing
agency may submit to the Office any
other evidence which is deemed rel-
evant and pertinent to the initial and
ongoing determination of the claim.

[52 FR 10508, Apr. 1, 1987]

TERMINATION AND CONTINUATION OF
ELIGIBILITY

§ 10.120 Report of termination of dis-
ability or return to work.

In all cases reported to the Office the
official superior shall notify the Office
immediately upon the injured employ-
ee’s return to work or termination of
disability. Form CA–3 is provided for
this purpose. It shall be used unless a
report of termination of disability is
made to the Office on Form CA–1 or
CA–2, or CA–7 as appropriate, or in
some other manner.

[52 FR 10508, Apr. 1, 1987]

§ 10.121 Recurrence of disability.
(a) The official superior shall notify

the Office if, after the employee re-
turns to work, the original injury
causes the employee to stop work
again. Form CA–2a is provided for this
purpose. If the original injury was not
previously reported to the Office, no-
tice of the original injury shall be
made on Form CA–1 or CA–2, as appro-
priate, and attached when Form CA–2a
is submitted. Medical reports concern-
ing the original injury should also be
attached if not previously submitted.

The employee has the burden of estab-
lishing by the weight of reliable, pro-
bative and substantial evidence that
the recurrence of disability is causally
related to the original injury.

(b) When the employee has received
medical care as a result of the recur-
rence, he or she should arrange for a
detailed medical report to be submit-
ted by the attending physician. The re-
port should include: dates of examina-
tion and treatment; history given by
the employee; findings; results of x-ray
and laboratory tests; diagnosis; course
of treatment; the physician’s opinion,
with medical reasons, regarding causal
relationship between the employee’s
condition and the original injury; work
limitations or restrictions, and progno-
sis. The employee should also submit,
or arrange for the submission of, simi-
lar medical reports for any examina-
tion and/or treatment received subse-
quent to returning to work following
the original injury.

(c) The employee must also give the
reasons for believing the recurrence of
disability is related to the original in-
jury. A statement from the employee
must accompany Form CA–2a describ-
ing the employee’s duties upon return
to work after the original injury, stat-
ing whether there were any other inju-
ries or illness, and giving a general de-
scription of the employee’s physical
condition during the intervening pe-
riod. The official superior may submit
comments concerning the employee’s
statement.

(d) If the injured employee does not
return to duty prior to the date Form
CA–2a is submitted to the Office, the
return to duty or termination of dis-
ability shall be reported to the Office
on Form CA–3 unless otherwise re-
ported on Form CA–7 or Form CA–8.

(e) Claim for compensation as a re-
sult of the recurrence of disability
should be made using Form CA–7, un-
less such form was previously filed
after the original injury. If Form CA–7
was previously filed, compensation
must be claimed using Form CA–8. A
completed claim form plus a medical
report on Form CA–20 or CA–20a (or in
narrative form) must be submitted be-
fore compensation may be paid.

[52 FR 10509, Apr. 1, 1987]
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§ 10.122 Claim for continuing com-
pensation for disability.

Form CA–8 is provided to claim com-
pensation for additional periods of
time after Form CA–7 is submitted to
the Office. It is the responsibility of
the employee to submit Form CA–8.
Without receipt of such claim, the Of-
fice has no knowledge of continuing
wage loss. Therefore, while disability
continues, a claim on Form CA–8
should be submitted every 2 weeks
until the employee is otherwise in-
structed by the Office. The employee
shall complete and sign the face of the
form, and the official superior shall
complete the reverse side. The em-
ployee is responsible for submitting, or
arranging for the submission of, medi-
cal evidence in support of the claim.
Form CA–20a is attached to Form CA–
8 for this purpose. The official superior
shall forward the completed Form CA–
8 and any accompanying medical re-
port to the Office within 5 working
days of receipt from the employee.

(Approved by the Office of Management and
Budget under control number 1215–0103)

[52 FR 10509, Apr. 1, 1987, as amended at 54
FR 18834, May 2, 1989]

§ 10.123 Employing agency’s respon-
sibilities in returning the employee
to work.

(a) Upon authorization of medical
care, the official superior shall provide
the employee with written notification
of his or her obligation to return to
work as soon as possible and, with re-
spect to alternative work, shall

(1) Advise the employee in the same
manner as provided by § 10.207(b); and

(2) Advise the employee of his or her
responsibilities under § 10.124 of this
subpart.
The term ‘‘return to work’’ as used in
this section is not limited to return to
work at the employee’s normal work-
site, but may include return to work at
other alternate locations.

(b) The employing agency shall mon-
itor the employee’s medical progress
and duty status by obtaining periodic
medical reports. Form CA–17 is pro-
vided for this purpose. To facilitate an
injured employee’s return to suitable
employment, the employing agency
may correspond in writing with the

employee’s physician concerning the
work limitations and restrictions im-
posed by the effects of the injury and
possible job assignments. The employ-
ing agency shall concurrently send a
copy of any such correspondence to the
Office and the claimant, as well as a
copy of the physician’s response when
received.

(c) Where the employing agency is
notified in writing that the attending
physician has found the employee to be
partially disabled, and the employee is
able to:

(1) Perform in a specific alternative
position which is available within the
agency and for which the agency has
furnished the employee with a written
description of the specific duties and
physical requirements, the agency
shall notify the employee immediately
of the date of availability. To facilitate
early return to work, the agency may
inform the employee of the offer and
its availability by telephone, but must
provide written confirmation of the
offer as soon as possible thereafter.

(2) Perform restricted or limited du-
ties, the agency shall determine wheth-
er necessary accommodation can be
made, and if so, advise the employee in
writing of the duties, their physical re-
quirements and availability. To facili-
tate early return to work, the agency
may inform the employee of the offer
by telephone, but must provide written
confirmation of the offer as soon as
possible thereafter.

(d) Where the nature and extent of
injury prohibit the employee from re-
turning to the duties of the position
held at the time of injury, and the
agency is unable to accommodate the
restrictions and limitations imposed on
the employee by the injury, and em-
ployment is consequently terminated,
the agency may, in cooperation and co-
ordination with the Office, subse-
quently determine the former employ-
ee’s current physical condition and
offer reemployment in a position suit-
able to the former employee’s capabili-
ties. Such reemployment offer must be
in writing and include a description of
the duties of the position being offered,
the physical requirements of those du-
ties, and the date the former employee
is to return to work or, in the alter-
native, the date by which the former
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employee must notify the agency of his
or her decision with respect to accept-
ance or refusal of the reemployment
offer.

(e) A complete copy of any agency
offer of employment or reemployment
should be sent to the Office at the same
time as it is sent to the employee.

(f) Where an injured employee relo-
cates after having been terminated
from the agency’s employment rolls,
the Office encourages employing agen-
cies to offer suitable reemployment in
the location where the former em-
ployee currently resides. If this is not
practical, the agency may offer suit-
able employment at the employee’s
former duty station or other alternate
location. Where acceptance of the of-
fered reemployment would result in re-
location expenses being incurred by the
former employee, such expenses as are
considered reasonable and necessary
may be paid by the Office from the Em-
ployees’ Compensation Fund. In deter-
mining whether a relocation expense is
reasonable and necessary, the Office
shall use as a guide the Federal travel
regulations pertaining to permanent
change of duty station.

[52 FR 10510, Apr. 1, 1987]

§ 10.124 Employee’s obligation to re-
turn to work or to seek work when
able.

(a) An employee whose disability has
ceased and who is able to resume regu-
lar Federal employment has the obliga-
tion to do so. No further compensation
for wage loss is payable once the em-
ployee has recovered from the employ-
ment injury to the extent that he or
she could perform the duties of the po-
sition held at the time of injury, or
earn equivalent wages.

(b) Where an employee has been ad-
vised by the employing agency in writ-
ing of the existence of specific alter-
native positions within the agency, the
employee shall furnish the description
and physical requirements of such al-
ternative positions to the attending
physician and inquire whether and
when the employee will be able to per-
form such duties. Where an agency has
advised the employee of its willingness
to accommodate, where possible, the
employee’s work limitations and re-
strictions, the employee shall so advise

the attending physician and request
the physician to specify the limitations
and restrictions imposed by the injury.
The employee has the responsibility to
advise the employing agency imme-
diately of the limitations and restric-
tions imposed.

(c) Where an employee has been of-
fered suitable employment (or reem-
ployment) by the employing agency
(i.e., employment or reemployment
which the Office has found to be within
the employee’s educational and voca-
tional capabilities, within any limita-
tions and restrictions which pre-ex-
isted the injury, and within the limita-
tions and restrictions which resulted
from the injury), or where an employee
has been offered suitable employment
as a result of job placement efforts
made by or on behalf of the Office, the
employee is obligated to return to such
employment. An employee who refuses
or neglects to work after suitable work
has been offered or secured for the em-
ployee has the burden of showing that
such refusal or failure to work was rea-
sonable or justified, and shall be pro-
vided with the opportunity to make
such showing before a determination is
made with respect to termination of
entitlement to compensation as pro-
vided by 5 U.S.C. 8106(c)(2) and para-
graph (e) of this section.

(d) When a permanently disabled em-
ployee who cannot return to the posi-
tion held at the time of injury due to
the residuals of the employment injury
has recovered sufficiently to be able to
perform some type of work, the em-
ployee must seek suitable work either
in the Government or in private em-
ployment. Such an employee must re-
port the efforts made to obtain suitable
employment at such times and in such
manner as the Office may require in-
cluding the names and addresses of the
persons or establishments to whom the
employee has applied for work.

(e) A partially disabled employee
who, without showing sufficient reason
or justification, refuses to seek suit-
able work or refuses or neglects to
work after suitable work has been of-
fered to, procured by, or secured for the
employee, is not entitled to further
compensation for total disability, par-
tial disability, or permanent impair-
ment as provided by sections 8105, 8106,
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and 8107 of the Act, but remains enti-
tled to medical benefits as provided by
section 8103 of the Act. An employee
shall be provided with the opportunity
to make such showing of sufficient rea-
son or justification before a determina-
tion is made with respect to termi-
nation of entitlement to compensation
as provided by 5 U.S.C. 8106(c).

(f) Pursuant to 5 U.S.C. 8104(a), the
Office may direct a permanently dis-
abled employee to undergo vocational
rehabilitation. If an employee without
good cause fails or refuses to apply for,
undergo, participate in, or continue
participation in a vocational rehabili-
tation effort when so directed, the Of-
fice will, in accordance with 5 U.S.C.
8113(b), reduce prospectively the em-
ployee’s monetary compensation based
on what would probably have been the
employee’s wage-earning capacity had
there not been such failure or refusal.
If an employee without good cause fails
or refuses to apply for, undergo, par-
ticipate in, or continue participation in
the early but necessary stages of a vo-
cational rehabilitation effort (i.e.,
interviews, testing, counseling, and
work evaluations), the Office cannot
determine what would have been the
employee’s wage-earning capacity had
there not been such failure or refusal.
It will be assumed, therefore, in the ab-
sence of evidence to the contrary, that
the vocational rehabilitation effort
would have resulted in a return to
work with no loss of wage-earning ca-
pacity, and the Office will reduce the
employee’s monetary compensation ac-
cordingly. Any reduction in the em-
ployee’s monetary compensation under
the provisions of this paragraph shall
continue until the employee in good
faith complies with the direction of the
Office.

[52 FR 10509, Apr. 1, 1987]

§ 10.125 Affidavit or report by em-
ployee of employment and earnings.

(a) While in receipt of compensation
for partial or total disability, and un-
less found by the Office to be unneces-
sary or inappropriate, an employee
shall periodically be required to submit
an affidavit or other report of earnings
from employment or self-employment
on either a part-time or full-time basis.
If an employee when required, fails

within 30 days of the date of the re-
quest to submit such an affidavit or re-
port, the employee’s right to com-
pensation for wage loss under section
8105 or 8106 is suspended until such
time as the requested affidavit or re-
port is received by the Office, at which
time compensation will be reinstated
retroactive to the date of suspension.
If, in making an affidavit or report, an
employee knowingly omits or under-
states any earnings or remuneration,
the employee shall forfeit the right to
compensation with respect to any pe-
riod for which the affidavit or report
was required. A false or evasive state-
ment, omission, concealment, or mis-
representation with respect to employ-
ment or earnings in a required affidavit
or report may, in addition to forfeit-
ure, subject the employee to criminal
prosecution.

(b) Where the right to compensation
is forfeited, any compensation already
paid for the period of forfeiture shall be
recovered by deducting the amount
from compensation payable in the fu-
ture. If further compensation is not
payable, the compensation already
paid may be recovered pursuant to 5
U.S.C. 8129 and the Federal Claims Col-
lection Act (31 U.S.C. 952).

(c) Earnings from employment re-
ferred to in this section or elsewhere in
this part means gross earnings or
wages before any deductions and in-
cludes the value of subsistence, quar-
ters, reimbursed expenses, or any other
advantages received in kind as part of
the wages or remuneration. In general,
earnings from self-employment means
a reasonable estimate of the rate of
pay it would cost the employee to have
someone else perform the work or du-
ties the employee is performing. Where
self-employment is in the form of a
corporation, partnership, or sole-pro-
prietorship, a lack of profits for such
entity does not remove the employee’s
obligation to report the employment or
the rate of pay.

(d) For the purpose of administering
the Act, including the making of prop-
er determinations as to an employee’s
entitlement to benefits, the Office
may, with the written consent of the
employee, obtain from the Social Secu-
rity Administration wage information
concerning that employee to include
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the names and addresses of employers
for whom the employee worked during
a specified period of time, the periods
employed, and the gross amount of
wages earned.

[52 FR 10508, Apr. 1, 1987, as amended at 53
FR 11594, Apr. 7, 1988]

§ 10.126 Claims for continuing com-
pensation for death.

A beneficiary to whom an award of
compensation has been made on ac-
count of an employee’s death shall sub-
mit additional claims for continuing
compensation to the Office once each
year, or when required by the Office.
Form CA–12 is provided by the Office
for this purpose and will be sent to the
beneficiary when an additional claim is
required. If a beneficiary when re-
quired, fails within 30 days of the date
of request to submit the form (or an
equivalent written statement), the
beneficiary’s right to compensation, in-
cluding compensation payable to that
beneficiary for or on behalf of another
(e.g., compensation payable to a widow
on behalf of a child), shall be suspended
until such time as the requested form
or equivalent written statement is re-
ceived, at which time compensation
will be reinstated at the appropriate
rate retroactive to the date of suspen-
sion.

[52 FR 10509, Apr. 1, 1987]

§ 10.127 Continuation of death com-
pensation for a child, brother, sister
or grandchild who has reached the
age of 18.

Compensation payable on behalf of a
child, brother, sister, or grandchild
under 5 U.S.C. 8133, which would other-
wise be terminated because such indi-
vidual has reached 18 years of age,
shall be continued if and for so long as
he or she is not married and is phys-
ically or mentally incapable of self-
support, or if he or she is a student as
defined in § 10.5(a)(25) for so long as he
or she is not married and continues as
a student. An individual in receipt of
compensation under the provisions of 5
U.S.C. 8133 shall furnish, when so re-
quired by the Office, proof of continu-
ing entitlement to such compensation,
including certification of school enroll-
ment. If a beneficiary when required,
fails within 30 days of the date of the

request to submit such proof, the bene-
ficiary’s right to compensation shall be
suspended until the requested informa-
tion is received, at which time com-
pensation will be reinstated retro-
active to the date of suspension, pro-
vided the beneficiary is entitled to
such compensation.

[52 FR 10510, Apr. 1, 1987]

§ 10.128 Termination of right to com-
pensation for death; reapportion-
ment of compensation.

(a) When a beneficiary who is receiv-
ing compensation on account of death
ceases to be entitled to such compensa-
tion by reason of death, remarrying be-
fore age 60, marrying, reaching the age
of 18, ceasing to be dependent, ceasing
to be student, or becoming capable of
self-support, the beneficiary or some-
one acting on the beneficiary’s behalf
shall immediately notify the Office of
such event. If the beneficiary, or some-
one acting on the beneficiary’s behalf,
receives a check which includes pay-
ment of compensation for any period
after the date when entitlement ceased
for any of the above reasons, the check
shall be promptly returned to the Of-
fice. The terms marrying and remarry-
ing include common law marriage as
recognized and defined by state law in
the state where the beneficiary resides.

(b) An event as described in para-
graph (a) of this section which results
in the termination of compensation to
a beneficiary may also result in a re-
apportionment of the amount of com-
pensation payable to one or more of
the remaining beneficiaries. Similarly,
the birth of a posthumous child of the
deceased employee may also result in a
reapportionment of the amount of com-
pensation payable to other bene-
ficiaries. The parent, or someone act-
ing on the child’s behalf, shall prompt-
ly notify the Office of the birth and
submit a certified copy of the birth
certificate.

[52 FR 10511, Apr. 1, 1987]

DETERMINATIONS OF CLAIMS, HEARING
AND REVIEW PROCEDURES

§ 10.130 Processing of claims.
Claims for compensation for disabil-

ity and death are processed by claims
examiners of the Office, whose duty it

VerDate 16-MAY-97 10:10 May 17, 1997 Jkt 174056 PO 00000 Frm 00025 Fmt 8010 Sfmt 8010 E:\CFR\174056.005 174056



26

20 CFR Ch. I (4–1–97 Edition)§ 10.131

is to apply the law to the facts as re-
ported, received, or obtained upon in-
vestigation. The Federal Employees’
Compensation Act, as amended, re-
quires that a decision with respect to
entitlement contain findings of fact
and be based on consideration of the
claim presented by the claimant, the
report by his or her immediate official
superior, and the completion of such
investigation as the Office may deem
necessary. There is no required proce-
dure for the production of evidence but
the evidence should be in written form.
The final authority in the Office in the
determination of a claim is vested in
the Director of the Office. The decision
shall contain findings of fact and a
statement of reasons. A copy of the de-
cision, together with information as to
the right to a hearing, to a reconsider-
ation, and to an appeal to the Employ-
ees’ Compensation Appeals Board, shall
be mailed to the claimant’s last known
address. If the claimant is represented
before the Office, a copy of the decision
will also be mailed to such representa-
tive. At the time the decision is issued,
a copy will also be sent to the claim-
ant’s employing agency.

[52 FR 10511, Apr. 1, 1987]

§ 10.131 Request for a hearing.
(a) Any claimant not satisfied with a

decision of the Office shall be afforded
an opportunity for an oral hearing be-
fore an Office representative des-
ignated by the Director. A hearing
must be requested in writing within 30
days of the date of issuance of the deci-
sion and be made to the Office as set
forth in the decision. A claimant is not
entitled to an oral hearing if the re-
quest is not made within 30 days of the
date of issuance of the decision as de-
termined by the postmark of the re-
quest, or if a request for reconsider-
ation of the decision is made pursuant
to 5 U.S.C. 8128(a) and § 10.138(b) of this
subpart prior to requesting a hearing,
or if review of the written record as
provided by paragraph (b) of this sec-
tion has been obtained. At an oral
hearing, the claimant shall be afforded
the opportunity to present oral testi-
mony and/or written evidence in fur-
ther support of the claim. A claimant
may change his or her selection of an
oral hearing to a review of the written

record as provided by paragraph (b) of
this section; however, such written re-
quest for change must be made within
30 days after the date of the Office’s ac-
knowledgment of receipt of the initial
request.

(b) In lieu of an oral hearing, a claim-
ant shall be afforded an opportunity for
a review of the written record by an Of-
fice representative designated by the
Director. Such review will not involve
oral testimony or attendance of the
claimant; however, the claimant may
submit any written evidence or argu-
ment which he or she believes relevant.
A review of the written record must be
requested in writing within 30 days of
the date of issuance of the decision,
specify the decision and/or issue which
is the subject of the request, and be
made to the Office as set forth in the
decision. A claimant is not entitled to
a review of the written record if the re-
quest is not made within 30 days of the
date of issuance of the decision as de-
termined by the postmark of the re-
quest, or if a request for reconsider-
ation of the decision is made pursuant
to 5 U.S.C. 8128(a) and § 10.138(b) of this
subpart prior to requesting a review of
the written record, or if an oral hear-
ing has been obtained as provided by
paragraph (a) of this section. A claim-
ant may change his or her selection of
a review of the written record to an
oral hearing as provided by paragraph
(a) of this section; however, such writ-
ten request for change must be made
within 30 days after the date of the Of-
fice’s acknowledgment of receipt of the
initial request. Where timely request
for a review of the written record is re-
ceived, the Office shall furnish the em-
ploying agency with a copy of the
claimant’s request and allow 15 days
for the agency to submit any com-
ments and/or documents which it be-
lieves relevant and material to the
issue in question. Any comments or
documents submitted by the agency
are subject to review and comment by
the claimant within 15 days following
the date the Office sends any such
agency submission to the claimant.
Following a review of the record and
any evidence submitted, the Office rep-
resentative shall decide the claim and
inform the claimant, the claimant’s
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representative and the employing
agency of the decision.

[52 FR 10511, Apr. 1, 1987]

§ 10.132 Time and place of hearing;
prehearing conference.

The Office representative shall set
the time and place of the hearing and
shall mail written notice thereof to the
claimant, the claimant’s representa-
tive, and the employing agency at least
15 days prior to the hearing. When
practicable, the hearing will be set at a
time and place convenient for the
claimant. At the request of the claim-
ant, the Office representative may
schedule a prehearing conference to
further define or clarify the issues. Re-
quest for such a conference must be
made to the Office representative in
writing at least 5 days prior to the
scheduled date of the hearing. The de-
cision whether or not to schedule a pre-
hearing conference shall be solely
within the discretion of the Office rep-
resentative.

[52 FR 105011, Apr. 1, 1987]

§ 10.133 Conduct of hearing.

(a) In conducting the hearing, the Of-
fice representative shall not be bound
by common law or statutory rules of
evidence, by technical or formal rules
of procedure, or by section 5 of the Ad-
ministrative Procedure Act, but may
conduct the hearing in such manner as
to best ascertain the rights of the
claimant. For this purpose, the rep-
resentative shall receive such relevant
evidence as may be adduced by the
claimant and shall, in addition, receive
such other evidence as the representa-
tive may determine to be necessary or
useful in evaluating the claim. Evi-
dence may be presented orally or in the
form of written statements and exhib-
its. The hearing shall be recorded. The
recording, either by magnetic tape or
by transcription, shall be made a part
of the case record.

(b) Pursuant to 5 U.S.C. 8126 the Of-
fice may whenever necessary:

(1) Issue subpoenas for and compel
the attendance of witnesses within a
radius of 100 miles;

(2) Administer oaths;
(3) Examine witnesses; and

(4) Require the production of books,
papers, documents, and other evidence,
with respect to proceedings conducted
for the purpose of determining the va-
lidity of any claim under this part.

[40 FR 6877, Feb. 14, 1975, as amended at 52
FR 10512, Apr. 1, 1987]

§ 10.134 Subpoenas; witness fees.
(a) When reasonably necessary for

full presentation of a case, an Office
hearing representative may upon his or
her own motion, or upon request of the
claimant, issue subpoenas for the at-
tendance and testimony of witnesses
and for the production of books,
records, correspondence, papers, or
other documents which are relevant
and material to any matter in issue at
the hearing. A claimant who desires
the issuance of a subpoena shall, not
less than 20 days prior to the date fixed
for the hearing, file with the Office rep-
resentative a written request therefor,
designating the witness or documents
to be produced, and describing the ad-
dress and location thereof with suffi-
cient particularity to permit such wit-
ness or documents to be found. The re-
quest for a subpoena shall state the
pertinent facts which the claimant ex-
pects to establish by such witnesses or
documents and whether such facts
could be established by other evidence
without the use of a subpoena. A sub-
poena issued under the provisions of
this section shall be issued in the name
of the Office hearing representative,
and shall be served either in person by
an authorized representative of the Of-
fice or by certified mail, return receipt
requested, addressed to the person to
be served at his or her last known prin-
cipal place of business or residence.
Where service is made in person by an
authorized Office representative, such
representative shall make an affidavit
stating that he or she personally
served a copy of the subpoena upon the
person named therein. Where service is
by certified mail, the signed returned
post office receipt shall serve as proof
of service.

(b) Non-government witnesses sub-
poenaed under this section who have
submitted evidence into the case
record at the request of the Office shall
be paid the same fees and mileage as
are paid for like services in the District
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Court of the United States where the
subpoena was returnable. However, in
the case of an expert witness, the wit-
ness fee shall not exceed the local cus-
tomary fee for such service. Fees and
mileage requested by such witnesses
shall be paid by the Office.

(c) Non-government witnesses sub-
poenaed under this section who have
submitted evidence into the case
record at the request of the claimant
or who have not submitted evidence
into the case record but have testi-
mony which is relevant and material to
the issue in question and were subpoe-
naed at the request of the claimant,
shall be paid the same fees and mileage
as are paid for like services in the Dis-
trict Court of the United States where
the subpoena was returnable. However,
in the case of an expert witness, the
witness fee shall not exceed the local
customary fee for such service. Fees
and mileage requested by such wit-
nesses shall be paid by the claimant.

[52 FR 10513, Apr. 1, 1987]

§ 10.135 Employing agency attendance
at hearings and submission of evi-
dence.

The employing agency does not have
the right to request a hearing pursuant
to 5 U.S.C. 8124. However, the employ-
ing agency has an interest in the out-
come of the hearing and frequently
possesses information pertinent to is-
sues raised at the hearing. Therefore,
the employing agency shall be afforded
the opportunity to have an agency rep-
resentative in attendance at the hear-
ing and/or to request that it receive a
copy of the hearing transcript. Where
the employing agency sends a rep-
resentative, the representative will at-
tend primarily in the role of an ob-
server without the right to question
the claimant or make any argument.
However, since the claimant is entitled
to present evidence in support of the
claim, the agency representative may,
upon the specific request of the claim-
ant, be called upon by the Office rep-
resentative to give oral testimony.
Where the employing agency requests
that it receive a copy of the hearing
transcript, the agency will be allowed
15 days following release of the tran-
script to submit comments or addi-
tional material for inclusion in the

record. Any comments or materials
submitted by the agency are subject to
review and comment by the claimant
within 15 days following the date the
Office sends any such agency submis-
sion to the claimant.

[52 FR 10512, Apr. 1, 1987]

§ 10.136 Termination of hearing; re-
lease of decision.

The Office representative shall fix
the time within which evidence will be
received and shall terminate the hear-
ing by mailing a copy of the decision,
setting forth the basis therefor, to the
claimant’s last known address and to
the claimant’s representative, if any. A
copy of the decision will also be mailed
to the employing agency.

[52 FR 10512, Apr. 1, 1987]

§ 10.137 Postponement; withdrawal or
abandonment of request for hear-
ing.

(a) A scheduled hearing may be post-
poned or cancelled at the option of the
Office, or upon written request of the
claimant if the request is received by
the Office at least 3 days prior to the
scheduled date of the hearing and good
cause for the postponement is shown.
The unexcused failure of a claimant to
appear at a hearing or late notice may
result in the assessment of costs
against such claimant.

(b) A claimant may withdraw a re-
quest for a hearing at any time by
written notice to the Office representa-
tive before the hearing is held, or on
the record at the hearing.

(c) A claimant who fails to appear at
a scheduled hearing may request in
writing within 10 days after the date
set for the hearing that another hear-
ing be scheduled. Where good cause for
failure to appear is shown, another
hearing will be scheduled. The failure
of the claimant to request another
hearing within 10 days, or the failure of
the claimant to appear at the second
scheduled hearing without good cause
shown, shall constitute abandonment
of the request for a hearing. Where
good cause is shown for failure to ap-
pear at the second scheduled hearing,
another hearing will be scheduled. Un-
less extraordinary circumstances such
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as hospitalization, a death in the fam-
ily, or similar circumstances which
prevent the claimant from appearing
are demonstrated, failure of the claim-
ant to appear at the third scheduled
hearing shall constitute abandonment
of the request for a hearing.

[52 FR 10512, Apr. 1, 1987]

§ 10.138 Review of decision.
(a) Under the discretionary authority

granted by 5 U.S.C. 8128(a), the Office
may review an award for or against the
payment of compensation at any time
on its own motion and may, as a result
of that review, affirm, reverse or mod-
ify the previous decision and inform
the claimant, the claimant’s represent-
ative and the employing agency of the
decision.

(b)(1) Under the discretionary author-
ity granted by 5 U.S.C. 8128(a), the Of-
fice may review an award for or against
the payment of compensation on appli-
cation of the claimant. No formal ap-
plication for review is required, but the
claimant must make a written request
identifying the decision and the spe-
cific issue(s) within the decision which
the claimant wishes the Office to re-
consider, and give the reasons why the
decision should be changed. Where the
decision or issue cannot be reasonably
determined from the claimant’s appli-
cation for review, the application will
be returned to the claimant for clari-
fication without further action by the
Office with respect to the application.
The claimant may obtain review of the
merits of the claim by—

(i) Showing that the Office erro-
neously applied or interpreted a point
of law, or

(ii) Advancing a point of law or a fact
not previously considered by the Office,
or

(iii) Submitting relevant and perti-
nent evidence not previously consid-
ered by the Office.

(2) Any application for review of the
merits of the claim which does not
meet at least one of the requirements
listed in paragraphs (b)(1)(i) through
(iii) of this section will be denied by
the Office without review of the merits
of the claim. Such a denial of applica-
tion is not subject to review under this
section or to hearing under § 10.131.
Further, the Office will not review

under this paragraph a decision deny-
ing or terminating a benefit unless the
application is filed within one year of
the date of that decision. Where proper
application is submitted and the Office
finds that merit review of the claim is
warranted, the Office shall furnish the
employing agency with a copy of the
claimant’s application for reconsider-
ation and allow 15 days for the agency
to submit any comments and/or docu-
ments which it believes relevant and
material to the issue in question. Any
comments or materials submitted by
the agency are subject to review and
comment by the claimant within 15
days following the date the Office sends
any such agency submission to the
claimant. The Office shall then review
the decision and any agency submis-
sion, decide the claim, and inform the
claimant, the claimant’s representa-
tive and the employing agency of the
decision.

[52 FR 10512, Apr. 1, 1987]

§ 10.139 Review by the Employee’s
Compensation Appeals Board.

Final decisions of the Office, except
decisions concerning the amounts pay-
able for medical services, and decisions
concerning exclusion and reinstate-
ment of medical providers, are subject
to review by the Employees Compensa-
tion Appeals Board (ECAB), U.S. De-
partment of Labor, under rules of pro-
cedure set forth in part 501 of this title.

[49 FR 18978, May 3, 1984. Redesignated at 52
FR 10512, Apr. 1, 1987]

§ 10.140 Participation in claims proc-
ess by employing agency.

Proceedings conducted with respect
to claims filed under the Act are non-
adversary in character. Accordingly, a
claimant’s employing agency shall not
have the right, except as provided in
subpart C of this part, to actively par-
ticipate in the claims adjudication
process. However, the employing agen-
cy may, under circumstances other
than that described in § 10.102(b), inves-
tigate the circumstances surrounding
an injury to an employee and the ex-
tent of disability (e.g., an agency may
investigate an employee’s activities
where it appears the employee alleging
total disability may be performing
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other employment or may be engaging
in activities which would indicate less
than total disability). Further, the
agency has the responsibility to submit
to the Office at any time all relevant
and probative factual and medical evi-
dence in its possession or which it may
acquire through investigation or other
means. All evidence submitted will be
considered and acted upon by the Office
as appropriate, and the Office will in-
form the claimant, the claimant’s rep-
resentative and the employing agency
of such action. In those instances
where an employing agency contests a
claim at time of initial submission and
the claim is subsequently approved, the
Office will notify the agency of the ra-
tionale for approving the claim.

[52 FR 10513, Apr. 1, 1987]

§ 10.141 Representation of the Direc-
tor.

The Director shall be represented in
proceedings with respect to any claim
conducted before the Employees’ Com-
pensation Appeals Board (ECAB) by at-
torneys from the Office of the Solicitor
of Labor.

[52 FR 10513, Apr. 1, 1987]

§ 10.142 Representation of claimants.

Any claimant may appoint an indi-
vidual to represent his or her interest
in any proceeding for determination of
a claim under this part. Such appoint-
ment shall be made in writing or on
the record at the hearing. A written
notice appointing a representative
shall be signed by the claimant or his
or her legal guardian and shall be sent
to the Office. In any case such rep-
resentative must be qualified under
§ 10.143.

§ 10.143 Qualification of representa-
tive.

(a) Attorney. Any attorney in good
standing who is admitted to practice
before a court of a State, territory, dis-
trict, or insular possession or before
the Supreme Court of the United
States or other Federal court and is
not, pursuant to any provision of law,
prohibited from acting as a representa-
tive may be appointed as a representa-
tive.

(b) Other person. Any other person
with the approval of the Office may be
appointed as a representative so long
as that person is not, pursuant to any
provision of law, prohibited from act-
ing as a representative.

§ 10.144 Authority of representative.
A representative, appointed and

qualified as provided in this part, may
make or give on behalf of the claimant
any request or notice relative to any
proceeding before the Office under the
Act, including hearing and review. A
representative shall be entitled to
present or elicit evidence and to make
allegations as to facts and law in any
proceeding affecting the claimant and
to obtain information with respect to
the claim to the same extent as the
claimant. Notice to any claimant of
any administrative action, determina-
tion, or decision, or request to any
party for the production of evidence
shall be sent to the representative, and
the notice or request shall have the
same force and effect as if it has been
sent to the claimant.

[52 FR 10513, Apr. 1, 1987]

§ 10.145 Fees for services.
(a) No fee for representation services

rendered in respect to a claim under
this part shall be valid, unless prior ap-
proval of such fee has been obtained
from the Office.

(b) The fee approved by the Office
will be determined on the basis of the
actual necessary work performed and
will generally include but are not lim-
ited to the following factors:

(1) Usefulness of the representative’s
services to the claimant.

(2) The nature and complexity of the
claim.

(3) The actual time spent on develop-
ment and presentation of the claim.

(4) The amount of compensation ac-
crued and potential future payments.

(5) Customary local charges for simi-
lar services.

(6) Professional qualifications of the
representative.

(c) In every case where a representa-
tive’s fee is desired, an application for
approval of the fee shall be made to the
Office. The application should be made
when the representative has submitted
the final piece of information believed
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necessary for the adjudication of the
claim. Each request for approval of a
fee shall be accompanied by a complete
itemized statement, in duplicate, de-
scribing the services rendered. Such
itemization shall contain the following
information:

(1) The dates that services began and
ended in addition to all dates on which
conferences were held, documents or
letters prepared, telephone calls made,
etc.

(2) A description of each service ren-
dered with the amount of time spent on
each type of service.

(3) The amount of the fee which the
representative desires for services per-
formed.

(4) The amount of fees requested,
charged or received for services ren-
dered on behalf of the claimant before
any State or Federal court or agency,
in a similar or related matter.

(5) A statement explaining the basis
for the amount of the fee requested.

(d) The representative shall arrange
for the claimant to review the request
for a fee and to comment as to the
services provided and as to the reason-
ableness of the fee. The claimant’s
written comments should accompany
the application for approval of a fee
submitted to the Office.

(e) In considering any request for
such a fee, the Office will not recognize
such items as:

(1) Work performed before any other
State or Federal agency or court in-
cluding the Employees’ Compensation
Appeals Board, and any State or Fed-
eral Court.

(2) Any contract for the payment of
an agreed sum or any contingent con-
tract.

(3) Expenses incurred by the rep-
resentative for services performed.

(f) The Office will not pay or assist in
the collection of any representative
fee. Neither will compensation pay-
ments be routinely forwarded to the
representative with or without the
claimant’s approval.

(g) Any claimant aggrieved or ad-
versely affected by an award of a fee
may request a hearing or reconsider-
ation by the Office, or may request re-
view by the Employees’ Compensation
Appeals Board.

(h) A representative aggrieved or ad-
versely affected by an award of a fee
may request review by the Employees’
Compensation Appeals Board.

(i) Any person who receives a fee,
other consideration or gratuity on ac-
count of services rendered with respect
to a claim under this part, unless ap-
proved by the Office, or who solicits
employment for himself or another in
respect to a case or claim under (or to
be brought under) this Act shall be
guilty of a misdemeanor under 18
U.S.C. 292 and upon conviction of each
offense, will be punished by a fine of
not more than $1,000 or imprisoned not
to exceed 1 year, or both. Utilization of
an escrow deposit of funds by a rep-
resentative for the deposit of a client’s
funds, prior to approval by the Office of
the representative’s fee, is not consid-
ered receipt or collection of a fee by
the representative; provided, the es-
crow deposit of funds is one made by
the claimant/client into the hands of a
third party to be held by that third
party until receipt of the Office’s ap-
proval of the representative’s fee, and
then delivered by the third party to the
representative in accordance with the
decision of the Office and the provi-
sions of the escrow agreement.

(Approved by the Office of Management and
Budget under control number 1215–0115)

[40 FR 6877, Feb. 14, 1975, as amended at 47
FR 145, Jan. 5, 1982; 52 FR 10513, Apr. 1, 1987]

§§ 10.146—10.149 [Reserved]

§ 10.150 Statement relative to sub-
stantive rules.

(a) The principal function of the Of-
fice and its subordinate parts is that of
adjudicating claims for workers’ com-
pensation. This function is quasi-
judicial in character and involves the
application of statutes and principles
of law to resolve factual situations.
This field of activity is within the spe-
cialized branch of the law generally re-
ferred to as ‘‘workers’ compensation,’’
and has its own particularized prin-
ciples which have general applicability
to workers’ compensation statutes
(State and Federal), as such statutes
have certain common or underlying
similarity in respect to the meaning of
terms and phrases, and in respect to
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scope, jurisdiction, and general basic
concepts of employer liability.

(b) In the administration of the Act,
the Office has one general policy,
which is to follow and to adhere to the
principles of workers’ compensation
law as stated in the opinions of the Su-
preme Court, the Federal Circuit
Courts of Appeal, and the District
Courts of the United States, as they
may appropriately be applied or have
been determined by the Employees’
Compensation Appeals Board (ECAB)
to apply in like situations arising
under the Act. In addition, decisions
and opinions of the judicial tribunals of
the several States furnish principles of
law of general applicability in the spe-
cialized field of workers’ compensation,
which form parts of the foundation of
general principles relied upon in the
application and interpretation of the
Act. The Office applies the provision of
the Act applicable in respect to a par-
ticular case or situation, to the extent
that such provision can readily be ap-
plied without extrinsic aid, but where
such aid is necessary the source thereof
is the body of principles embodied in
authoritative decisions of the courts
and the ECAB within such well-recog-
nized branch of the law.

REPRESENTATIVE PAYMENT

SOURCE: Sections 10.160 through 10.166 ap-
pear at 52 FR 10514, 10515, Apr. 1, 1987, unless
otherwise noted.

§ 10.160 Indications for designation of
a representative payee.

When the Office determines that a
beneficiary is incapable of managing or
directing the management of benefits
either because of a mental or physical
disability, or because of legal incom-
petence, or because the individual is
under 18 years of age, the Office in its
sole discretion may approve an individ-
ual designated or appointed to serve as
the representative payee for funds due
the eligible beneficiary.

§ 10.161 Selection of a payee.
(a) In approving a payee, the Office

shall approve the person, agency, orga-
nization or institution which, in its
judgment, will best serve the interest
of the beneficiary. In making its deci-
sion the Office shall consider:

(1) The relationship of the person to
the beneficiary;

(2) The amount of interest that the
person shows in the welfare of the ben-
eficiary;

(3) Any legal authority the person,
agency, organization or institution has
to act on behalf of the beneficiary;

(4) Whether the potential payee has
custody of the beneficiary;

(5) Whether the potential payee is in
a position to know of and to look after
the needs of the beneficiary.

(b) For beneficiaries 18 years old or
older, the general order of preference
subject to the provisions of paragraph
(a) of this section, shall be:

(1) A legal guardian, spouse or other
relative who has custody of the bene-
ficiary or who demonstrates strong
concern for the personal welfare of the
beneficiary;

(2) A friend who has custody of the
beneficiary or demonstrates strong
concern for the personal welfare of the
beneficiary;

(3) A public or nonprofit agency or
institution having custody of the bene-
ficiary;

(4) A private institution operated for
profit and licensed under State law
which has custody of the beneficiary;
and

(5) Persons other than above who are
qualified to carry out the responsibil-
ities of a payee and who are able and
willing to serve as a payee for a bene-
ficiary.

(c) For beneficiaries under age 18, the
general order of preference subject to
the provisions of paragraph (a) of this
section shall be—

(1) A biological or adoptive parent
who has custody of the beneficiary, or
a legal guardian;

(2) A biological or adoptive parent
who does not have custody of the bene-
ficiary, but is contributing to the bene-
ficiary’s support and is demonstrating
strong concern for the beneficiary’s
well-being;

(3) A biological or adoptive parent
who does not have custody of the bene-
ficiary and is not contributing toward
his or her support, but is demonstrat-
ing strong concern for the beneficiary’s
well-being;

(4) A relative or stepparent who has
custody of the beneficiary;
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(5) A relative who does not have cus-
tody of the beneficiary but is contrib-
uting toward the beneficiary’s support
and is demonstrating concern for the
beneficiary’s well-being;

(6) A relative or close friend who does
not have custody of the beneficiary but
is demonstrating concern for the bene-
ficiary’s well-being; and

(7) An authorized social agency or
custodial institution.

§ 10.162 Responsibilities of a rep-
resentative payee.

A representative payee has a respon-
sibility to—

(a) Spend or invest payments re-
ceived only for the use and benefit of
the beneficiary in a manner and for the
purposes he or she determines to be in
the best interests of the beneficiary,
subject to the guidelines contained in
§10.163;

(b) Notify the Office of any event
that would affect the amount of bene-
fits the beneficiary receives or the
right of the beneficiary to receive ben-
efits;

(c) Submit to the Office, upon its re-
quest, a written report accounting for
the benefits received; and

(d) Notify the Office of any change in
the payee’s circumstances that would
affect performance of the payee’s re-
sponsibilities.

§ 10.163 Use of benefit payments.

To assure that the general welfare of
the beneficiary is properly served, ben-
efit payments received by a representa-
tive payee shall be used in the follow-
ing manner, and in the prescribed
order:

(a) Current maintenance, including
costs incurred in obtaining food, shel-
ter, clothing, medical care, and per-
sonal comfort items.

(b) Institutional care, including the
customary charges made by the insti-
tution, as well as expenditures for
those items which will aid in the bene-
ficiary’s recovery or release from the
institution or expenses for personal
needs which will improve the bene-
ficiary’s conditions while in the insti-
tution.

(c) Support of the beneficiary’s legal
dependents after current maintenance

needs or institutional care of the bene-
ficiary are met; and

(d) Claims of creditors only if the
current and reasonably foreseeable
needs of the beneficiary are met.

§ 10.164 Conservation and investment
of benefit payments.

If payments either in whole or in
part are not needed for any of the pur-
poses listed in § 10.163 of this part, they
shall be conserved or invested on behalf
of the beneficiary in non-speculative
accounts. Conserved funds should be in-
vested in accordance with rules fol-
lowed by trustees. Any investment
must show clearly that the payee holds
the property in trust for the bene-
ficiary. Preferred investments for ex-
cess funds are U.S. Savings Bonds and
deposits in an interest or dividend pay-
ing account in a bank, trust company,
credit union, or savings and loan asso-
ciation which is insured under either
Federal or State law. The account
must be in a form which shows clearly
that the representative payee has only
a fiduciary and not a personal interest
in the funds. The account should pro-
vide for withdrawal upon demand with-
out penalty. The interest and divi-
dends, as well as all other profits,
which result from an investment are
the property of the beneficiary and
may not be considered to be the prop-
erty of the payee.

§ 10.165 Termination of representa-
tion.

The services of a representative
payee may be terminated when:

(a) The payee has not used the funds
in the interests of the beneficiary as
stipulated in this subpart;

(b) The payee has not discharged
other responsibilities described in this
subpart, or has not done so in a timely
manner;

(c) The payee dies, wishes to be dis-
charged from responsibility, or is un-
able to carry out the responsibilities of
payee;

(d) The Office, after receipt of com-
petent evidence, determines that the
beneficiary is capable of managing his
or her own funds; or

(e) A minor beneficiary attains ma-
jority.
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§ 10.166 Accounting for benefit pay-
ments.

A representative payee is account-
able for the use of benefit payments.
The Office may require periodic writ-
ten reports from the representative
payee, and in certain cases, verifica-
tion of how the funds were used. The
representative payee shall keep records
of how the funds were used so as to be
able to furnish the following informa-
tion to the Office:

(a) The amount of benefit payments
on hand at the beginning of the ac-
counting period;

(b) A description of how the benefit
payments were used;

(c) An accounting of the amounts of
payments which were saved or in-
vested;

(d) The place(s) of residence of the
beneficiary during the accounting pe-
riod; and

(e) The amount of the beneficiary’s
income from other sources during the
accounting period so as to assist the
Office in evaluating the use of the ben-
efit payments.

Subpart C—Continuation of Pay

GENERAL

§ 10.200 Statutory provisions.
(a) Pub. L. 93–416, approved Septem-

ber 7, 1974, significantly revised the Act
to provide that specified employees
who file a claim for a period of wage
loss caused by a traumatic injury shall
be entitled, under certain cir-
cumstances, to have their regular pay
continued for a period not to exceed 45
days.

(b) Continuation of pay shall be con-
sidered regular income and not com-
pensation and unlike compensation,
shall be subject to all taxes and other
payroll deductions applicable to regu-
lar income.

[52 FR 10515, Apr. 1, 1987]

PROCEDURES

§ 10.201 Right to continuation of pay.
(a) An employee is not entitled to

continuation of pay unless:
(1) The employee is one of the types

of employees listed in § 10.5(a)(11)(i),

(iii), or (v), except that an individual
selected pursuant to chapter 121 of title
28 and serving as a petit or grand juror
but who is not otherwise an employee
of the United States is not entitled to
continuation of pay;

(2) The employee sustains a trau-
matic job-related injury;

(3) The employee files claim for a pe-
riod of wage loss, as required by 5
U.S.C. 8118(a), within 30 days of the in-
jury on a form approved by the Sec-
retary. (Form CA–1 may be used for
this purpose.); and

(4) The employee’s disability begins
within 90 days of the date of injury.

(b) An employee entitled to continu-
ation of pay shall have regular pay
continued without a break in time for
a period not to exceed 45 calendar days
of disability, unless the right to con-
tinuation of pay is controverted and
pay is terminated under § 10.203 or is
terminated under § 10.204. Where the
employee stops work due to the dis-
abling effects of the injury, the 45-day
period starts with the first day or shift
following the date or shift of injury
during which the claimant is disabled,
provided the disability begins within 90
days of the occurrence of the injury.
With regard to the date of injury, the
employing agency will keep the em-
ployee in a pay status for any fraction
of the day or shift of injury for which
the employee was disabled with no
‘‘charge’’ to the 45-day period. If the
employee stops work for a part of a day
or shift other than the day or shift of
injury, that day or shift will be consid-
ered one calendar day for the purpose
of counting 45 days. If a disabled em-
ployee returns to work with duties
other than the duties performed at the
time of injury, continuation of pay is
chargeable only when there has been a
formal assignment to an established
job which is normally paid at a lower
salary and would otherwise result in
loss of income to the employee. Con-
tinuation of pay must be charged
against the employee’s 45-day entitle-
ment when, due to the effects of the in-
jury upon the employee, (1) A person-
nel action has been taken to assign or
detail the employee to an identified po-
sition for which a position description
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exists which is classified at a lower sal-
ary level than that earned by the em-
ployee when injured; or (2) a personnel
action has been taken to change the
employee to a lower grade, or to a
lower rate of basic pay. When, due to
the effects of the injury, an employee
is changed to a different schedule of
work which results in loss of salary or
premium pay (e.g., Sunday pay or
night differential) authorized for the
employee’s normal administrative
workweek, the employee is entitled to
continuation of pay for such wage loss.
If the employee’s job-related disability
continues after entitlement to continu-
ation of pay ceases, the employee shall
be entitled to receive compensation
subject to the provisions of 5 U.S.C.
8117.

(c) Where an employee’s pay is con-
tinued under this subpart, it shall not
be interrupted as a part of a discipli-
nary action, nor shall it be terminated
as a result of a disciplinary action
which terminates employment unless
final written notice of termination of
employment for cause was issued to
the employee prior to the date of in-
jury.

(d) The administration and interpre-
tation of the Act, including section
8118 of the Act, is the function of the
Office. While the employing agency
shall make certain preliminary deci-
sions with respect to an employee’s en-
titlement to pay continuation under
this subpart, final determinations as to
such entitlement are a function of the
Office.

(e) If the Office finds that the em-
ployee is not entitled to continuation
of pay after it has been paid, the pay-
ments, at the employee’s option, shall
be charged to annual or sick leave or
considered overpayments of pay under
5 U.S.C. 5584.

(f) If the Office determines that pay
has been continued at an incorrect
rate, the Office shall notify the em-
ploying agency and the employee of the
correct rate of pay, and the employing
agency shall make the necessary ad-
justment.

[52 FR 10515, Apr. 1, 1987]

§ 10.202 Election of annual or sick
leave.

An employee may use accumulated
annual or sick leave, or such leave as
may be advanced by the employing
agency, instead of claiming continu-
ation of pay; however, the time provi-
sions of 5 U.S.C. 8117, governing the
date upon which an employee’s entitle-
ment to compensation begins, do not
begin to run until the use of annual or
sick leave ends. The ‘‘buy back’’ provi-
sions specified in § 10.310 may not be
used to repurchase the leave taken
while an employee was otherwise eligi-
ble for pay continuation as provided by
this subpart. An election to use annual
or sick leave is not irrevocable and an
employee may subsequently request
continuation of pay in lieu of pre-
viously requested annual or sick leave;
however, such request must be made
within one year of the date the leave
was used or the date of the Office’s ap-
proval of the claim, whichever is later.
Where an employee is eligible, the em-
ploying agency shall, subject to the 45-
day limitation, convert and restore the
leave previously used and, if any of the
45 days of COP remains unused, shall
continue pay prospectively. The use of
leave may not be used to delay or ex-
tend the 45-day continuation of pay pe-
riod or to otherwise affect the time
limitations as provided by section 8117.
Therefore, where leave is used during a
period when COP is otherwise payable,
and the employee does not request that
such leave be converted and restored,
the 45 days will be counted as though
the employee had been in a continu-
ation of pay status.

[52 FR 10516, Apr. 1, 1987]

§ 10.203 Controversion by employing
agency.

(a) With respect to continuation of
pay under 5 U.S.C. 8118, the employing
agency shall, on the basis of informa-
tion submitted by the employee, or se-
cured on investigation, controvert a
claim and terminate an employee’s pay
only if:

(1) The disability is caused by an oc-
cupational disease or illness; or

(2) The employee is the type em-
ployee defined by § 10.5(a)(11)(ii) or (iv),
or is an individual selected pursuant to
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chapter 121 of title 28 and serving as a
petit or grand juror and who is not oth-
erwise an employee of the United
States;

(3) The employee is neither a citizen
nor a resident of the United States or
Canada; or

(4) The injury occurred off the em-
ploying agency’s premises and the em-
ployee was not performing official du-
ties; or

(5) The injury was caused by the em-
ployee’s willful misconduct, or the em-
ployee’s intent to kill or injure himself
or herself or another person, or was
proximately caused by the employee’s
intoxication by alcohol or illegal
drugs; or

(6) A written claim for wage loss re-
quired by 5 U.S.C. 8118(a) was not filed
within 30 days after the date of injury;
or

(7) The employee first stopped work
as a result of the injury more than 90
days following the injury; or

(8) The employee reports the injury
after employment has terminated; or

(9) The employee is enrolled in the
Civil Air Patrol, Peace Corps, Job
Corps, Youth Conservation Corps,
Work Study Programs, or another
similar group.

(b) If for reasons other than those
listed in paragraph (a) of this section,
the agency believes the employee is
not entitled to continuation of pay, the
agency may controvert an employee’s
right to continuation of pay; however,
the employee’s regular pay must be
continued and may not be interrupted
during the 45-day period unless the
controversion is sustained by the Office
and the agency is so notified, or unless
entitlement ceases under the provi-
sions of § 10.204 of this subpart.

(c) To controvert a claim for continu-
ation of pay, the employing agency
shall complete the appropriate section
of Form CA–1 and submit detailed in-
formation in support of the
controversion to the Office.

(d) If the Office determines that the
employing agency has incorrectly con-
troverted and terminated the employ-
ee’s pay, the Office shall notify the
agency and the employee’s pay shall be
continued for a period not to exceed 45
days or as otherwise directed by the Of-
fice, and the Office shall notify the

agency to convert periods of sick or an-
nual leave or leave without pay to
COP.

[52 FR 10515, Apr. 1, 1987]

§ 10.204 Termination and forfeiture of
continuation of pay.

(a) Where pay is continued after an
employee stops work due to a disabling
traumatic injury, such pay shall be ter-
minated if:

(1) Within 10 work days after the date
the employee submits claim for con-
tinuation of pay, including such claim
for a recurrence of disability, the em-
ploying agency has not received prima
facie medical evidence that the em-
ployee sustained a disabling traumatic
injury, except that pay shall be contin-
ued without interruption in the ab-
sence of such medical evidence if inves-
tigation shows to the official superior’s
satisfaction that the employee sus-
tained a disabling traumatic injury.
Where medical evidence is received by
the agency more than 10 work days
after claim is made for continuation of
pay, the agency shall continue the em-
ployee’s pay retroactive to date of ter-
mination provided the medical evi-
dence supports injury-related disabil-
ity beyond the 10 work-day period, and
restore to the employee’s account any
annual or sick leave the employee may
have used during that period. The pro-
visions of this paragraph also apply to
periods of recurrent disability as de-
scribed in § 10.208; or

(2) The employing agency receives
evidence that the attending physician
has found the employee no longer dis-
abled (i.e., the employee can perform
the duties of the position held at the
time of injury); or

(3) The employing agency receives
evidence that the attending physician
has found the employee to be partially
disabled and the employee refuses suit-
able work which has been offered by
the agency in accordance with § 10.207,
or fails to respond to such offer within
5 work days of receipt of the offer; or

(4) The employee’s scheduled period
of employment expires or employment
is otherwise terminated, provided the
date of termination of employment is
established prior to the date of injury.
(See also § 10.201(c)); or

VerDate 16-MAY-97 10:10 May 17, 1997 Jkt 174056 PO 00000 Frm 00036 Fmt 8010 Sfmt 8010 E:\CFR\174056.007 174056



37

Office of Workers’ Compensation Programs, Labor § 10.206

(5) The employing agency receives
notification from the Office that pay
should be terminated; or

(6) The 45-day continuation of pay pe-
riod expires.

(b) When an employee refuses to sub-
mit to or obstructs an examination re-
quired by the Office under the provi-
sions of 5 U.S.C. 8123(a), the right to
continuation of pay under this subpart
may be suspended until the refusal or
obstruction stops. Pay otherwise paid
or payable under this subpart for the
period of the refusal or obstruction
may be forfeited and, where already
paid, is subject to the provisions of
§ 10.201(e).

(c) If the Office determines that the
employing agency has incorrectly ter-
minated the employee’s pay or selected
an incorrect date of termination, the
Office shall instruct the agency to take
appropriate corrective action.

[52 FR 10516, Apr. 1, 1987]

§ 10.205 Pay defined for continuation
of pay purposes.

(a) For a full or part-time worker, ei-
ther permanent or temporary, who
works the same number of hours each
week of the year, or each week of the
period of appointment if less than one
year, the weekly pay rate shall be the
hourly pay rate on the date of injury
multiplied by the number of hours
worked each week, excluding overtime.

(b) For a part-time worker, either
permanent or temporary, who does not
work the same number of hours each
week but who does work each week of
the year, or each week of the period of
appointment if less than one year, the
weekly pay rate shall be the average
weekly earnings established by divid-
ing the total earnings during the one
year immediately preceding the date of
injury, excluding overtime, by the
number of weeks worked during the
one year period. For the purposes of
this computation, if the employee
worked only a part of a workweek,
such week is counted as one week.

(c) For all WAE (when actually em-
ployed), intermittent and part-time
workers, either permanent or tem-
porary, who do not work each week of
the year, or each week of the period of
appointment if less than one year, the
weekly pay rate shall be the average

weekly earnings established by divid-
ing the total earnings during the one
year immediately preceding the date of
injury, excluding overtime, by the
number of weeks worked during that
one year period. For the purposes of
this computation, if the employee
worked only a part of a workweek,
such week is counted as one week.
However, the average weekly earnings
may not be less than 150 times the av-
erage daily wage earned in the employ-
ment during the days employed within
the one year period immediately pre-
ceding the date of injury divided by 52
weeks.

(d) Premium, Sunday and holiday
pay, night and shift differential, or
other extra pay shall be included when
computing wages for continuation of
pay, but overtime pay shall not be in-
cluded.

(e) Changes in pay or salary which
would have otherwise occurred during
the 45-day period (e.g., promotion,
within-grade increase, demotion, ter-
mination of a temporary detail, etc.)
are to be reflected in the continuation
of an employee’s pay under this sub-
part, and are to take effect at the time
the event would otherwise have oc-
curred.

[52 FR 10516, Apr. 1, 1987]

§ 10.206 Agency accounting and re-
porting of continuation of pay.

(a) Pending development of a system
within the Office for directly capturing
and tabulating data on continuing pay-
ments to employees under 5 U.S.C. 8118,
each agency and instrumentality of the
United States having an employee who
is in a continuation of pay status dur-
ing the calendar quarter shall submit a
report to the Office within 30 days after
the end of each quarter (address: Direc-
tor, Office of Workers’ Compensation
Programs, U.S. Department of Labor,
Washington, DC 20210).

(b) Quarterly reports are to include
data on all continuation of pay cases
paid in the quarter for only those em-
ployees who have returned to work or
exceeded the 45-day period by the last
pay date of the reporting agency or in-
strumentality during the quarter (em-
ployees who have not returned to work
or exceeded the 45-day period by the
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last pay date of the quarter are to be
reported in the following quarter).

(c) Reported summary data for em-
ployees returning to work during the
quarter is to include:

(1) Total number of employees pro-
vided such continuation of pay.

(2) Total number of workdays or
shifts (full workdays) for which these
employees were paid during the quarter
(and the earlier quarter if return to
work did not occur during such earlier
quarter).

(3) Total amount paid to all employ-
ees during the quarter (and the earlier
quarter if return to work did not occur
during such earlier quarter).

[40 FR 6877, Feb. 14, 1975, as amended at 52
FR 10517, Apr. 1, 1987]

OFFICIAL SUPERIOR’S AND
BENEFICIARIES’ RESPONSIBILITIES

§ 10.207 Official superior’s responsibil-
ity in continuation of pay cases.

(a) Upon receiving notice that an em-
ployee has suffered an employment-re-
lated traumatic injury, an official su-
perior shall:

(1) Promptly authorize medical care
in accordance with subpart E of this
part;

(2) Provide the employee with Form
CA–1 for reporting the injury and upon
receipt of the completed form, return
to the employee the ‘‘Receipt of Notice
of Injury’’;

(3) Fully advise the employee of the
right to elect continuation of regular
pay or use annual or sick leave, if the
injury is disabling;

(4) Advise the employee that prima
facie medical evidence of a disabling
traumatic injury must be submitted to
the official superior within 10 work
days of the date disability begins or
pay may be terminated in accordance
with § 10. 204(a)(1);

(5) Inform the employees whether
continuation of pay will be con-
troverted, and, if so, whether pay will
be terminated and the basis for the
controversion and termination of pay;

(6) Submit Form CA–1, completed by
the employee and official superior, and
all other available pertinent informa-
tion to the Office as soon as possible,
but no later than 10 work days after
the official superior has received Form

CA–1. If the claim is controverted, the
official superior will provide an expla-
nation on Form CA–1 or in a separate
narrative statement or both.

(b) Upon authorization of medical
care, the official superior shall advise
the employee of his or her obligation to
return to work as soon as possible and:

(1) Where the agency has specific al-
ternative positions available for par-
tially disabled employees, the agency
shall furnish the employee with a writ-
ten description of the specific duties
and physical requirements of those po-
sitions;

(2) Where, in addition to any specific
alternative positions, the agency is
willing to accommodate the limita-
tions and restrictions imposed on the
employee by the injury, shall so advise
the employee; and

(3) Shall advise the employee of his
or her responsibilities under § 10.209 of
this subpart.

(c) The employing agency shall mon-
itor the employee’s medical progress
and duty status by obtaining periodic
medical reports. Form CA–17 is pro-
vided for this purpose. Additional in-
formation or clarification may be ob-
tained by the agency through tele-
phone contact with the employee’s at-
tending physician provided such con-
tact is by a physician or nurse who is
an employee of the agency, or by an ap-
propriate supervisory official.

(d) Where the employing agency is
notified that the attending physician
has found the employee to be partially
disabled, and the employee is able to:

(1) Perform one of the specific alter-
native positions referred to in
§ 10.207(b)(1), the employing agency
shall notify the employee immediately
of the description of the job and its
physical requirements and of the date
the job will be available. To facilitate
early return to work, the agency may
contact the employee by telephone, but
must provide written confirmation of
availability as soon as possible there-
after. A complete copy of the offer, in-
cluding the description of the duties of
the job, the physical requirements and
the date of availability, should be sent
to the Office at the same time as it is
sent to the employee.
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(2) Perform restricted or limited du-
ties referred to in § 10.207(b)(2), the em-
ploying agency shall determine wheth-
er duties suitable to the employee’s
limitations and restrictions are avail-
able, and if so, advise the employee in
writing of the duties, their physical re-
quirements and availability. To facili-
tate early return to work, the agency
may contact the employee by tele-
phone, but must provide written con-
firmation of the offer as soon as pos-
sible thereafter. A complete copy of
any offer made to the employee should
also be sent to the Office at the same
time as it is sent to the employee.

(The information collection requirements
contained in paragraph (c) were approved by
the Office of Management and Budget under
control number 1215–0103)

[52 FR 10517, Apr. 1, 1987]

§ 10.208 Recurrence of disability.
(a) If an employee claims a recur-

rence of disability, the official superior
shall promptly complete Form CA–2a.
The employee shall request on Form
CA–2a to continue to receive regular
pay or to charge the absence to sick or
annual leave.

(b) Where the employee requests con-
tinuation of pay, the official superior
shall continue pay if:

(1) The original claim of disability
has not been denied by the Office; and

(2) Pay has not been continued for
the entire 45 days; and

(3) The disability recurs within 90
days of the date the employee first re-
turned to work following the initial pe-
riod of disability.

(c) If the employee’s pay has been
continued for 45 days, or disability re-
curs more than 90 days after the em-
ployee first returns to work, the em-
ployee is entitled to compensation
only, provided the claim is approved by
the Office, and the employing agency
may not continue regular pay. An em-
ployee who is no longer entitled to con-
tinuation of pay should file a claim for
compensation on Form CA–7 or CA–8.

[52 FR 10517, Apr. 1, 1987]

§ 10.209 Employee’s responsibilities in
continuation of pay cases.

(a) An employee who sustains a trau-
matic job-related injury, or someone

acting on the employee’s behalf, shall
complete and submit the employee’s
portion of Form CA–1 to the official su-
perior as soon as possible but no later
than 30 days after the date of injury.
An employee shall elect on Form CA–1
either to receive continuation of pay or
use sick or annual leave while disabled
for work as a result of the injury. (See
§ 10.201 and § 10.202.)

(b) An employee has the responsibil-
ity of submitting, or arranging for the
submission of, prima facie medical evi-
dence of a traumatic disabling injury
to the employing agency within 10
work days after claiming continuation
of pay. Under the provisions of
§ 10.204(a)(1) of this subpart, the lack of
receipt of such evidence by the employ-
ing agency within that time may serve
as sufficient reason for termination of
continuation of pay, subject to rein-
statement upon receipt of such evi-
dence.

(c) Where the agency has advised of
the existence of specific alternative po-
sitions, the employee shall furnish the
description of such alternative posi-
tions to the attending physician and
inquire whether and when the em-
ployee will be able to perform such du-
ties. The employee must furnish the
employing agency with a copy of the
physician’s response.

(d) Where the agency has advised of
its willingness to accommodate where
possible the employee’s work limita-
tions and restrictions, the employee
shall so advise the attending physician
and request the attending physician to
specify the limitations and restrictions
imposed by the injury. The employee
has the responsibility to advise the em-
ploying agency immediately of the lim-
itations and restrictions imposed.

(e) Where an employee has been of-
fered duties within the limitations and
restrictions imposed by the physician,
the employee is obligated to return to
duty. Where an employee refuses such
an offer of suitable work, entitlement
to continuation of pay ceases as of the
effective date of availability of such
work.

(f) Where the Office determines that,
due to the failure of the employee to
meet his or her obligations and respon-
sibilities under this section, pay was
continued beyond the date it would
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otherwise have terminated, the Office
will advise the official superior and the
employee of the period of disability
which is approved, and the official su-
perior may require the employee to re-
solve any overpayment in accordance
with § 10.201(e) of this subpart.

(g) Where return to suitable work re-
sults in a loss of pay such as premium
pay, Sunday pay, holiday pay, night or
shift differential, etc., continuation of
pay will be granted for the lost ele-
ments of pay (see § 10.205(d) of this sub-
part).

[52 FR 10518, Apr. 1, 1987]

Subpart D—Payment of
Compensation

COMPENSATION RATES

§ 10.300 Maximum and minimum com-
pensation.

(a) Disability. Compensation for dis-
ability may not exceed 75 percent of
the monthly pay of the highest step of
grade 15 of the General Schedule, ex-
cept insofar as provided in paragraph
(c) below. For total disability, it may
not be less than 75 percent of the
monthly pay of the first step of grade
2 of the General Schedule or actual
pay, whichever is less.

(b) Death. Compensation for death is
computed on a minimum pay equal to
the first step of grade 2 of the General
Schedule. The total compensation may
not exceed the employee’s pay or 75
percent of the monthly pay of the high-
est step of grade 15 of the General
Schedule, except that compensation is
allowed to exceed the employee’s
monthly pay if such excess is created
by authorized cost of living increases.

(c) Exclusion from maximum compensa-
tion rate. The provisions in paragraph
(a) above concerning the maximum
rate of compensation do not apply to
any employee whose disability is a re-
sult of an assault which occurs during
an assassination or attempted assas-
sination of a Federal official described
under section 351(a) or 1751(a) of title
18, and was sustained in the perform-
ance of duty.

[40 FR 6877, Feb. 14, 1975, as amended at 54
FR 52024, Dec. 20, 1989]

§ 10.301 Temporary total disability
rate.

(a) Compensation based on loss of
wages is payable, subject to the provi-
sions of 5 U.S.C. 8117, after the expira-
tion of continuation of pay as provided
by subpart C of this part or from the
beginning of pay loss in all other cases.

(b) When an injured employee loses
pay due to temporary total disability
resulting from an injury, compensation
is payable at the rate of 662⁄3 percent of
the pay rate established for compensa-
tion purposes. The compensation rate
is increased to 75 percent when there
are one or more dependents. Depend-
ents include a wife or husband; an un-
married child under 18 years of age or
if over 18, incapable of self-support, or
a student (until reaching 23 years of
age or completing four years of school
beyond the high school level); or a
wholly dependent parent. Compensa-
tion begins when the employee starts
to lose pay if the injury causes perma-
nent disability or if there is pay loss
for more than 14 days, otherwise com-
pensation begins on the fourth day
after pay stops. Compensation may not
be paid while an injured employee re-
ceives pay for leave or is otherwise in
a continuation of pay status. The em-
ployee has the right to elect whether
to receive pay for leave or to receive
compensation.

[40 FR 6877, Feb. 14, 1975, as amended at 52
FR 10518, Apr. 1, 1987]

§ 10.302 Permanent total disability
rate.

When the injury causes permanent
total disability, an injured employee is
entitled to total disability compensa-
tion until death unless the employee is
medically or vocationally rehabilitated
to either full or partial earning capac-
ity. The loss of use of both hands, both
arms, both feet, or both legs, or the
loss of sight of both eyes is prima facie
evidence of permanent total disability.
However, the presumption of perma-
nent total disability as a result of such
loss is rebuttable by evidence to the
contrary, such as evidence of sustained
work and earnings despite the loss.
Compensation for permanent total dis-
ability is payable at the rate of 662⁄3
percent of the pay rate established for
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compensation purposes, or at 75 per-
cent when where is a dependent (see
§ 10.301(b) of this section).

[52 FR 10518, Apr. 1, 1987]

§ 10.303 Partial disability rate.
(a) An injured employee who is un-

able to return to the position held at
the time of injury (or to earn equiva-
lent wages) but who is not totally dis-
abled for all gainful employment is en-
titled to compensation computed on
loss of wage-earning capacity. Com-
pensation for partial disability is pay-
able at 662⁄3 percent (or at 75 percent if
the employee has a dependent) of the
difference between the employee’s pay
rate for compensation purposes and the
employee’s wage-earning capacity. A
narrative description of the formula
used by the Office to compute the com-
pensation payable is contained in para-
graph (b) of this section. In determin-
ing the compensation payable for par-
tial disability, an employee’s wage-
earning capacity is determined by the
employee’s actual earnings if those
earnings fairly and reasonably rep-
resent the wage-earning capacity. If
the actual earnings do not fairly and
reasonably represent the employee’s
wage-earning capacity or if the em-
ployee has no actual earnings, the em-
ployee’s wage-earning capacity shall be
determined by the Office by selection
of a job after having given due regard
to the nature of the employee’s injury,
the degree of physical impairment, the
employee’s usual employment, the em-
ployee’s age, the employee’s qualifica-
tion for other employment, the avail-
ability of suitable employment, and
other factors or circumstances which
may affect the employee’s wage-earn-
ing capacity in his or her disabled con-
dition. The salary of such a job shall be
considered the employee’s wage-earn-
ing capacity. The Office will not secure
employment for the claimant in the
position selected for establishing an
earning capacity.

(b) For the purpose of describing the
formula utilized by the Office for com-
puting the compensation payable for
partial disability, the following terms
are defined: pay rate for compensation
purposes is as defined in § 10.5(a)(20) of
this part; current pay rate means ‘‘cur-
rent’’ salary or pay rate for the job

held at the time of injury; and earnings
means the claimant’s actual earnings,
or the salary or pay rate of the job se-
lected by the Office as representative
of the employee’s wage-earning capac-
ity. An employee’s wage-earning capac-
ity in terms of percentage is obtained
by dividing the employee’s earnings by
the current pay rate. The comparison
of earnings and ‘‘current’’ pay rate for
the job held at the time of injury need
not be made as of the beginning of par-
tial disability. Any convenient date
may be chosen by the Office for making
the comparison as long as the two wage
rates are in effect on the date used for
comparison. The employee’s wage-
earning capacity in terms of dollars is
computed by multiplying the pay rate
for compensation purposes by the per-
centage of wage-earning capacity and
the resulting dollar amount is sub-
tracted from the pay rate for com-
pensation purposes to obtain the em-
ployee’s loss of wage-earning capacity.
Compensation for partial disability is
payable at the rate of 662⁄3 percent (or
at 75 percent if the employee has a de-
pendent) of this loss of wage-earning
capacity. The compensation payable
shall be increased by applicable cost-
of-living adjustments.

[52 FR 10518, Apr. 1, 1987]

§ 10.304 Schedule compensation rate.

(a) Compensation is provided for
specified periods of time for the perma-
nent loss or loss of use (referred to as
impairment) of each of certain mem-
bers, organs and functions of the body.
Compensation for proportionate peri-
ods of time is payable for partial loss
or loss of use of each member, organ or
function. The compensation for sched-
uled awards will equal 662⁄3 percent of
the employee’s pay or 75 percent of the
pay when there is a dependent. Com-
pensation for loss of wage-earning ca-
pacity may be paid after the schedule
expires. Proper and equitable com-
pensation not to exceed $3,500 may be
paid for serious disfigurement of the
face, head or neck if of a character
likely to handicap a person in securing
or maintaining employment.

(b) Authority is provided under 5
U.S.C. 8107(c)(22) to add other internal
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and external organs to the compensa-
tion schedule. Pursuant to this author-
ity, the following is added:

Weeks

Breast (one) ............................................................... 52
Kidney (one) .............................................................. 156
Larynx ........................................................................ 160
Lung (one) ................................................................. 156
Penis .......................................................................... 205
Testicle (one) ............................................................. 52
Tongue ....................................................................... 160
Ovary (one) ................................................................ 52
Uterus/cervix and vulva/vagina ................................. 205

(c) Compensation under this schedule
is:

(1) Payable regardless of whether the
cause of the impairment originates in
part of the body other than the im-
paired member or organ;

(2) Payable regardless of whether the
disability also involves another impair-
ment of the body; and

(3) Payable in addition to but, with
the exception of compensation for seri-
ous disfigurement of the face, head or
neck, not concurrently with compensa-
tion for temporary total or temporary
partial disability.

(d) The period of compensation pay-
able under the schedule in 5 U.S.C.
8107(c) shall be reduced by the period of
compensation paid or payable under
the schedule for an earlier injury if:

(1) Compensation in both cases is for
impairment of the same member or
function or different parts or the same
member of function or for disfigure-
ment; and

(2) The Office finds that compensa-
tion payable for the later impairment
in whole or in part would duplicate the
compensation payable for the pre-ex-
isting impairment.

(e) Where compensation is reduced as
provided by paragraph (d) of this sec-
tion, compensation for continuing
wage loss starts on expiration of the
schedule period as reduced.

[52 FR 10519, Apr. 1, 1987, as amended at 57
FR 15227, Apr. 27, 1992]

§ 10.305 Attendant allowance.
An employee who has been awarded

compensation may receive an addi-
tional sum of not more than $1,500 a
month, as the Office considers nec-
essary to pay for the service of an at-
tendant, when the Office finds that the
service of an attendant is necessary

constantly because the employee is to-
tally blind or has lost the use of both
hands or both feet, or is paralyzed and
unable to walk, or because of any im-
pairment resulting from the injury
making the employee so helpless as to
require constant attendance.

[56 FR 47675, Sept. 20, 1991]

§ 10.306 Eligibility for death benefits
and death benefit rates.

(a) If there is no child entitled to
compensation, the employee’s surviv-
ing spouse shall receive compensation
equal to 50 percent of the employee’s
pay until death or remarriage before
reaching 55 years of age. Upon remar-
riage, the surviving spouse will be paid
a lump sum equal to 24 times the
monthly compensation payment (ex-
cluding compensation payable on ac-
count of another individual) to which
the surviving spouse was entitled im-
mediately before the remarriage. If re-
marriage occurs at age 55 or older, the
lump sum payment will not be paid and
compensation shall continue until
death.

(b) If there is a child entitled to com-
pensation, the compensation for the
surviving spouse equal 45 percent of the
employee’s pay plus 15 percent for each
child, but the total percentage may not
exceed 75 percent.

(c) If there is a child entitled to com-
pensation and no surviving spouse,
compensation for one child equals 40
percent of the employee’s pay. Fifteen
percent will be awarded for each addi-
tional child, not to exceed 75 percent,
the total amount to be shared equally
among all children.

(d) Parents, brothers, sisters, grand-
parents and grandchildren dependent
upon the deceased employee at the
time of death may be entitled to com-
pensation as provided by 5 U.S.C. 8133.

(e) A child, brother, sister or grand-
child may be entitled to receive death
benefits until death, marriage, or the
attainment of age 18. Regarding enti-
tlement after reaching age 18, refer to
§ 10.127 of this part.

[52 FR 10519, Apr. 1, 1987, as amended at 56
FR 47675, Sept. 20, 1991]
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§ 10.307 Burial and transportation ben-
efits.

In the case of an employment related
death of an employee a sum, not to ex-
ceed $800, may be paid for funeral and
burial expenses. When an employee’s
home is within the United States, an
additional sum may be paid for trans-
porting the remains to the home if the
employee dies away from home, official
duty station, or outside the United
States. An additional sum of $200 is
paid to the personal representative of
the decedent for reimbursement of the
costs of termination of the decedent’s
status as an employee of the United
States.

[40 FR 6877, Feb. 14, 1975. Redesignated at 52
FR 10519, Apr. 1, 1987]

ADJUSTMENTS TO BENEFITS

§ 10.310 Buy back of annual or sick
leave.

(a) An employee who sustains a job-
related disability may use sick or an-
nual leave or both to avoid interrup-
tion of income. If the employee uses
leave during a period of disability
caused by an occupational disease or
illness, and a claim for compensation is
approved, the employee may, with the
approval of the employing agency,
‘‘buy back’’ the used leave and have it
recredited to the employee’s account.
If the employee uses leave during a pe-
riod of disability caused by a traumatic
injury and a claim is approved by the
Office, the employee may ‘‘buy back’’
leave taken after the 45-day continu-
ation of pay period. The employee may
not repurchase leave taken during the
45-day continuation of pay period un-
less the employee was not entitled to
receive continuation of pay. The com-
putation of the amount due the agency
to effect the leave repurchase is the re-
sponsibility of the employing agency
and is to be done in accordance with
the accounting principles and practices
of that agency.

(b) If the employing agency does not
approve a repurchase of leave, then no
compensation may be paid for the pe-
riod leave was used. Where the agency
agrees to the leave repurchase, the em-
ployee may elect to have the com-
pensation payable for the period paid
directly to the employing agency to be

applied against the amount due the
agency to effect the repurchase.

[52 FR 10519, Apr. 1, 1987]

§ 10.311 Lump-sum awards.

(a)(1) In exercise of the discretion af-
forded by section 8135(a), the Director
has determined that lump-sum pay-
ments will no longer be made to indi-
viduals whose injury in the perform-
ance of duty as a federal employee has
resulted in a loss of wage-earning ca-
pacity. This determination is based on,
among other factors:

(i) The fact that FECA is intended as
a wage-loss replacement program;

(ii) The general advisability that
such benefits be provided on a periodic
basis; and

(iii) The high cost associated with
the long-term borrowing that is nec-
essary to pay out large lump sums.

(2) Accordingly, where applications
for lump-sum payments for wage-loss
benefits under sections 8105 and 8106
are received, the Director will not ex-
ercise further discretion in the matter.

(b) Notwithstanding the determina-
tion set forth in paragraph (a) of this
section, a lump sum payment may be
made to a claimant whose injury enti-
tles him or her to a schedule award
under section 8107. Even under these
circumstances, a claimant possesses no
absolute right to a lump-sum payment
of benefits payable under section 8107,
and such a payment may be granted
only where the Director determines,
acting within his or her discretion,
that such a payment is in the claim-
ant’s best interest. Lump-sum pay-
ments of schedule awards generally
will not be considered in the claimant’s
best interest where the compensation
payments are relied upon by the claim-
ant as a substitute for lost wages.

(c) On remarriage before age 55, a
surviving spouse entitled to compensa-
tion under 5 U.S.C. 8133, shall be paid a
lump sum equal to 24 times the month-
ly compensation payment (excluding
compensation payable on account of
another individual) to which the sur-
viving spouse was entitled immediately
before the remarriage.

[57 FR 35755, Aug. 11, 1992]
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§ 10.312 Assignment of claim, claims of
creditors.

An assignment of a claim for com-
pensation is void. Compensation and
claims for compensation are exempt
from claims of creditors.

§ 10.313 Dual benefits.

(a) Except as otherwise provided by
law, a person may not concurrently re-
ceive compensation pursuant to the
Act and a retirement or survivor annu-
ity under the U.S. Civil Service Retire-
ment Act, the Federal Employees’ Re-
tirement System Act, or a retirement
or survivor annuity which stands in
lieu of either of these Acts, such as
Foreign Service or Central Intelligence
Agency disability and retirement pro-
grams. Such beneficiary shall elect the
benefit which he or she wishes to re-
ceive, and such election, once made, is
revocable.

(b) Military retirement/retainer pay and
compensation. An employee may receive
compensation concurrently with mili-
tary retired pay, retirement pay, re-
tainer pay or equivalent pay for service
in the Armed Forces or other uni-
formed services, subject to the reduc-
tion of such pay in accordance with 5
U.S.C. 5532(b).

(c) The Office may require an em-
ployee to submit an affidavit or state-
ment as to the receipt of any federally
funded or federally assisted benefits, as
identified and in the manner and at the
times specified by the Office, in order
to determine the employee’s entitle-
ment to compensation or to determine
whether the employee is receiving ben-
efits under other programs adminis-
tered by the Office. If an employee
when required, fails within 30 days of
the date of the request to submit such
affidavit or statement, the employee’s
right to compensation otherwise pay-
able shall be suspended until such time
as the requested affidavit or report is
received, at which time compensation
will be reinstated retroactive to the
date of suspension provided the em-
ployee is entitled to such compensa-
tion.

[40 FR 6877, Feb. 14, 1975, as amended at 52
FR 10520, Apr. 1, 1987]

§ 10.314 Cost-of-living adjustments.

(a) Cost-of-living adjustments shall
be made from time to time in accord-
ance with 5 U.S.C. 8146a.

(b) Compensation payable on account
of disability or death which occurred
more than one year before the effective
date of the cost-of-living adjustment
shall be increased as determined in ac-
cordance with 5 U.S.C. 8146a. In disabil-
ity cases, a beneficiary is eligible for
cost-of-living adjustments where in-
jury-related disability began more than
one year prior to the effective date of
the adjustment without regard to the
fact that for any part of that period of
disability the beneficiary may have
elected to receive continuation of pay
as provided by 5 U.S.C. 8118, or to use
sick or annual leave. Where an injury
does not result in disability but com-
pensation is payable pursuant to 5
U.S.C. 8107 for permanent impairment
of a covered member or function of the
body, entitlement to cost-of-living ad-
justments begins with the first such
adjustment occurring more than one
year after the effective date of the
award for such impairment. In the case
of a recurrence of disability where the
pay rate for compensation purposes is
the pay rate at the time disability re-
curs, entitlement to cost-of-living ad-
justments begins with the first such
adjustment occurring more than one
year after the disability recurs. In
death cases, entitlement to cost-of-liv-
ing adjustments begins with the first
such adjustment occurring more than
one year after the date of death. How-
ever, if the death was preceded by a pe-
riod of injury-related disability, com-
pensation payable to the survivors will
be increased by the same percentages
as the cost-of-living adjustments paid
or payable to the deceased employee
for the period of disability, as well as
by subsequent cost-of-living adjust-
ments to which the survivors would
otherwise be entitled.

[52 FR 10520, Apr. 1, 1987]

OVERPAYMENTS

SOURCE: Sections 10.320 through 10.324 ap-
pear at 52 FR 10520—10522, Apr. 1, 1987, unless
otherwise noted.
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§ 10.320 Definitions.
(a) Fault as used in the term ‘‘with-

out fault’’ in 5 U.S.C. 8129(b) and
§ 10.321(c) of this subpart applies only
to the individual who has received a
payment in his or her own name or on
behalf of a beneficiary. Although the
Office may have been at fault in mak-
ing the overpayment, that fact does
not relieve the overpaid individual or
any other individual from whom the
Office seeks to recover the overpay-
ment from liability for repayment if
such individual is not without fault.

(b) With fault. In determining wheth-
er an individual is with fault, the Of-
fice will consider all pertinent cir-
cumstances, including age, intel-
ligence, education, and physical and
mental condition. An individual is with
fault in the creation of an overpayment
who:

(1) Made an incorrect statement as to
a material fact which the individual
knew or should have known to be in-
correct; or

(2) Failed to furnish information
which the individual knew or should
have known to be material; or

(3) With respect to the overpaid indi-
vidual only, accepted a payment which
the individual knew or should have
been expected to know was incorrect.

(c) Without fault. Whether an individ-
ual is ‘‘without fault’’ depends on all
the circumstances surrounding the
overpayment in the particular case.
The Office will consider the individ-
ual’s understanding of any reporting
requirements, the agreement to report
events affecting payments, knowledge
of the occurrence of events that should
have been reported, efforts to comply
with the reporting requirements, op-
portunities to comply with the report-
ing requirements, understanding of the
obligation to return payments which
were not due, and ability to comply
with any reporting requirements (e.g.,
age, comprehension, memory, physical
and mental condition). Although
‘‘without fault’’ is not limited to the
overpayment circumstances described
below, an individual is ‘‘without fault,’’
except as provided in paragraph (b)
above, if it is established after consid-
eration of all the factors stated above
that failure to report an event that
would affect compensation benefits or

acceptance of an incorrect payment
was due to one of the following:

(1) The individual relied on misin-
formation given to him or her (or his
or her representative) by an official
source within the Office (or other gov-
ernmental agency which the individual
had reason to believe was connected
with the administration of benefits) as
to the interpretation of a pertinent
provision of the Act or the regulations
pertaining thereto; or

(2) The Office erred in calculation of
cost-of-living increases, schedule award
length and/or percentage, and loss of
wage earning capacity, unless the
claimant had knowledge of the calcula-
tion errors.

(d) Degree of care. An individual will
be ‘‘with fault’’ if the Office has evi-
dence which shows either a lack of
good faith or failure to exercise a high
degree of care in reporting changes in
circumstances which may affect enti-
tlement to or the amount of benefits.
As indicated in paragraphs (b) and (c)
of this section, the degree of care ex-
pected of an individual may vary with
the complexity of the circumstances
giving rise to the overpayment and the
capacity of the particular payee to re-
alize that he or she is being overpaid.
Accordingly, variances in the personal
circumstances and situations of indi-
vidual payees are to be considered in
determining whether the individual ex-
ercised the degree of care necessary to
warrant a finding of ‘‘without fault.’’

§ 10.321 Recovery of overpayments.
(a) Whenever an overpayment has

been made to an individual who is enti-
tled to further payments, proper ad-
justment shall be made by decreasing
subsequent payments of compensation,
having due regard to the probable ex-
tent of future payments, the rate of
compensation, the financial cir-
cumstances of the individual, and any
other relevant factors, so as to mini-
mize any resulting hardship upon such
individual. In the event such individual
dies before such adjustment has been
completed, a similar adjustment shall
be made by decreasing subsequent pay-
ments, if any, payable under this Act
with respect to such individual’s death.

(b) Where there are no further pay-
ments due and an overpayment has
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been made to an individual by reason
of an error of fact or law such individ-
ual, as soon as the mistake is discov-
ered or his attention is called to same,
shall refund to the Office any amount
so paid or, upon failure to make such
refund, the Office may proceed to re-
cover the same.

(c) There shall be no adjustment or
recovery under paragraph (a) or (b) of
this section by the United States in
any case when incorrect payment has
been made to an individual who is
without fault and when adjustment or
recovery would defeat the purpose of
the Act or would be against equity and
good conscience.

(d) Before adjusting future payments
or otherwise seeking to recover an
overpayment, the Office shall provide
the individual with written notice of:

(1) The fact and amount of overpay-
ment;

(2) Its preliminary finding of whether
the individual is at fault in the cre-
ation of the overpayment;

(3) The individual’s right to inspect
and copy Government records relating
to the overpayment;

(4) The individual’s right to request a
pre-recoupment hearing within 30 days
of the date of written notice of over-
payment for the purpose of challenging
the fact or amount of the overpayment,
the preliminary finding of fault, or for
the purpose of requesting waiver;

(5) The individual’s right to submit
additional written evidence within 30
days of the date of written notice of
overpayment for the purpose of chal-
lenging the fact or amount of the over-
payment, the preliminary fault find-
ing, or for the purpose of requesting
waiver.

(e) Additional evidence must be sub-
mitted, or a pre-recoupment hearing
requested, within 30 days of the Office’s
written notice to the individual. Fail-
ure to exercise the right to a pre-
recoupment hearing within 30 days of
the date of notice of overpayment shall
constitute a waiver of that right.

(f) Pre-recoupment hearings shall be
conducted in all matters in exactly the
same manner as provided in § 10.131
through § 10.137.

(g) When an overpayment exists be-
cause a claim was accepted in error, or
because benefits were otherwise denied

or terminated, the Office representa-
tive shall determine any and all issues
raised at the pre-recoupment hearing,
including those regarding the correct-
ness of the decision to deny or termi-
nate compensation. If an employee re-
quests a pre-recoupment hearing as
provided by this section with respect to
an overpayment, and also requests a
hearing as provided by 5 U.S.C. 8124(b)
with respect to the decision denying or
terminating benefits and resulting in
the overpayment, both requests for a
hearing shall be combined and one
hearing held on any and all issues.

(h) If additional written evidence is
not submitted, or a hearing requested,
within the 30-day period, the Office will
issue a final decision based on the
available evidence and will initiate ap-
propriate collection action. The final
decision concerning an overpayment,
whether rendered subsequent to a pre-
recoupment hearing or in the absence
of the submission of additional written
evidence, is not subject to the hearing
provision of 5 U.S.C. 8124(b) nor the re-
consideration provision of 5 U.S.C.
8128(a). An individual aggrieved or ad-
versely affected by a decision concern-
ing an overpayment may request re-
view by the Employees’ Compensation
Appeals Board.

(i) A copy of the final decision con-
cerning an overpayment will be sent to
the individual from whom recovery is
sought, the individual’s representative,
and the employing agency.

[40 FR 6877, Feb. 14, 1975, as amended at 53
FR 11594, Apr. 7, 1988]

§ 10.322 Waiver of recovery—defeat the
purpose of the subchapter.

(a) General. Recovery of an overpay-
ment will defeat the purpose of the Act
if recovery would cause hardship by de-
priving a presently or formerly entitled
beneficiary of income and resources
needed for ordinary and necessary liv-
ing expenses under the criteria set out
in this section. Recovery will defeat
the purpose of this subchapter to the
extent that:

(1) The individual from whom recov-
ery is sought needs substantially all of
his or her current income (including
compensation benefits) to meet current
ordinary and necessary living expenses;
and
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(2) The individual’s assets do not ex-
ceed the resource base of $3000 for an
individual or $5000 for an individual
with a spouse or one dependent plus
$600 for each additional dependent.
This base includes all of the claimant’s
assets not exempted from recoupment
in paragraph (d) of this section. The
first $3000 or more depending on the
number of the claimant’s dependents is
also exempted from recoupment.

(b) Income. The individual’s total in-
come includes any funds which may be
reasonably considered available for his
or her use, regardless of the source. In-
come to a spouse will not be considered
available to the individual unless the
spouse was living in the household both
at the time the overpayment was in-
curred and at the time waiver is con-
sidered. Types of income include but
are not limited to:

(1) Government benefits such as
Black Lung, Social Security, and Un-
employment Compensation benefits;

(2) Wages and self-employment in-
come;

(3) Regular payments such as rent or
pensions; and

(4) Investment income.
(c) Ordinary and necessary living ex-

penses. An individual’s ordinary and
necessary living expenses include:

(1) Fixed living expenses, such as food
and clothing, rent, mortgage pay-
ments, utilities, maintenance, trans-
portation, insurance (e.g., life, acci-
dent, and health insurance);

(2) Medical, hospitalization, and
other similar expenses;

(3) Expenses for the support of others
for whom the individual is responsible.

(4) Church and charitable contribu-
tions made on regular basis. (This shall
not include large one-time gifts made
after receipt of the preliminary notice
of overpayment); and

(5) Miscellaneous expenses (e.g.,
newspaper, haircuts) not to exceed
$25.00 per month.

(d) Assets. An individual’s assets in-
clude:

(1) Liquid assets—cash on hand, the
value of stocks, bonds, savings ac-
counts, mutual funds, and the like; and

(2) Non-liquid assets—the fair market
value of property such as a camper,
second home, extra automobile, jew-
elry, etc.

Assets for these purposes shall not in-
clude the value of household furnish-
ings, wearing apparel, family auto-
mobile, burial plot or prepaid burial
contract, a home which the person
maintains as the principal family
domicile, or income producing property
if the income from such property has
been included in comparing income and
expenses.

§ 10.323 Waiver of recovery—against
equity and good conscience.

(a) Recovery of an overpayment is
considered to be ‘‘against equity and
good conscience’’ when an individual
presently or formerly entitled to bene-
fits would experience severe financial
hardship in attempting to repay the
debt. The criteria to be applied in de-
termining severe financial hardship are
the same as in § 10.322.

(b) Recovery of an overpayment is
considered to be inequitable and
against good conscience when an indi-
vidual, in reliance on such payments or
on notice that such payments would be
made, relinquished a valuable right or
changed his position for the worse. In
making such a decision, the individ-
ual’s present ability to repay the over-
payment is not considered. To estab-
lish that a valuable right has been re-
linquished, it must be shown that the
right was in fact, valuable; that it can-
not be regained; and that the action
was based chiefly or solely on reliance
on the payments or on the notice of
payment. To establish that the individ-
ual’s position has changed for the
worse, it must be shown that the deci-
sion made would not otherwise have
been made but for the receipt of bene-
fits, and that this decision resulted in
a loss. An example of such ‘‘detrimen-
tal reliance’’ would be a decision to en-
roll in college based on the award of
benefits. The funds have been spent and
cannot be recovered nor can the pur-
chase be liquidated.

§ 10.324 Responsibility for providing
financial information.

In requesting waiver of an overpay-
ment, either in whole or in part, the
overpaid individual has the responsibil-
ity for providing the financial informa-
tion described in § 10.322, as well as

VerDate 16-MAY-97 10:10 May 17, 1997 Jkt 174056 PO 00000 Frm 00047 Fmt 8010 Sfmt 8010 E:\CFR\174056.008 174056



48

20 CFR Ch. I (4–1–97 Edition)§ 10.400

such additional information as the Of-
fice may require to make a decision
with respect to waiver. Failure to fur-
nish the information within 30 days of
request shall result in denial of waiver,
and no further requests for waiver shall
be entertained until such time as the
requested information is furnished.

Subpart E—Furnishing Medical
Treatment

§ 10.400 Physician and medical serv-
ices, etc. defined.

(a) The term ‘‘physician’’ as used in
subparts E and F of this part includes
physicians (M.D. and D.O.), surgeons,
podiatrists, dentists, clinical psycholo-
gists, optometrists, and chiropractors,
within the scope of their practice as de-
fined by State Law. The term ‘‘physi-
cian’’ includes chiropractors only to
the extent that their reimbursable
services are limited to treatment con-
sisting of manual manipulation of the
spine to correct a subluxation as dem-
onstrated by X-ray to exist. A physi-
cian whose license to practice medicine
has been suspended or revoked by a
State licensing or regulatory authority
is not a physician within the meaning
of this section during the period of
such suspension or revocation.

(b) The term ‘‘duly qualified physi-
cian’’ as used in subparts E and F of
this part includes any physician, as de-
fined by paragraph (a) of this section,
who has not been excluded under the
provisions of subpart F of this part. Ex-
cept as otherwise provided by regula-
tion, a duly qualified physician shall be
deemed to be designated or approved by
the Office.

(c) The term ‘‘duly qualified hos-
pital’’ as used in subparts E and F of
this part includes any hospital licensed
as such under State law which has not
been excluded under the provisions of
subpart F of this part. Except as other-
wise provided by regulation, a duly
qualified hospital shall be deemed to be
designated or approved by the Office.

(d) The term ‘‘duly qualified provider
of medical support services or sup-
plies’’ as used in subparts E and F of
this part includes any person, other
than a physician or a hospital, who
provides services, drugs, supplies, and
appliances for which the Office makes

payment who possesses any applicable
licenses required under State law and
who has not been excluded under the
provisions of subpart F of this part.

(e) The term ‘‘medical services’’ as
used in subparts E and F of this part
includes services and supplies provided
by or under the supervision of physi-
cians (M.D. and D.O.), surgeons, podia-
trists, dentists, clinical psychologists,
optometrists, and chiropractors, within
the scope of their practices as defined
by State law. Reimbursable chiroprac-
tic services are limited to treatment
consisting of manual manipulation of
the spine to correct a subluxation as
demonstrated by x-rays to exist. Also
included for payment or reimburse-
ment are physical examinations (and
related laboratory tests) and x-rays
performed by or required by a chiro-
practor to diagnose a subluxation of
the spinal column. The term ‘‘sub-
luxation’’ means an incomplete dis-
location, off-centering, misalignment,
fixation or abnormal spacing of the
vertebrae anatomically which must be
demonstrable on any x-ray film to indi-
viduals trained in the reading of x-
rays. A chiropractor may interpret his
or her x-rays to the same extent as any
other physician defined in this section.

(f) The term ‘‘hospital services’’ as
used in subparts E and F of this part
includes services and supplies provided
by hospitals within the scope of their
practice as defined by State law.

(g) The term ‘‘medical support serv-
ices and supplies’’ as used in subparts E
and F of this part includes services,
drugs, supplies, and appliances pro-
vided by a person other than a
physican or hospital.

(h) The term ‘‘job-related injury’’ as
used in subparts E and F of this part
includes injuries sustained while in the
performance of duty and diseases proxi-
mately caused by the conditions of em-
ployment.

(i) The term ‘‘designated agency offi-
cial’’ means the individual delegated
responsibility by an employing agency
for authorizing medical treatment for
the injured employee.

[49 FR 18978, May 3, 1984, as amended at 52
FR 10520, Apr. 1, 1987]
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§ 10.401 Medical treatment, hospital
services, transportation, etc.

(a) A claimant shall be entitled to re-
ceive all medical services, appliances
or supplies which are prescribed or rec-
ommended by a duly qualified physi-
cian and which the Office considers
necessary for the treatment of a job-re-
lated injury, whether or not the claim-
ant is disabled. Such services, appli-
ances and supplies may be furnished
by, or on the order or recommendation
of, either United States medical offi-
cers or hospitals, or, at the claimant’s
option as provided in paragraph (b) of
this section, any other duly qualified
physician or duly qualified hospital.
Medical support services and supplies
not furnished by a duly qualified physi-
cian or a duly qualified hospital shall
be furnished by a duly qualified pro-
vider of medical support services or
supplies. A claimant shall also be enti-
tled to reimbursement of reasonable
and necessary expenses, including
transportation incident to obtaining
authorized medical services, appliances
or supplies.

(b) A claimant has an initial choice
of physicians. The designated agency
official shall give the claimant an op-
portunity to select a duly qualified
physician, after advising the claimant
of those physicians excluded under the
provisions of this part. An employee
who wishes to change physicians must
submit a written request to the Office
fully explaining the reasons for the re-
quest. The Office may approve the re-
quest in its discretion if sufficient jus-
tification is shown for the request. Any
duly qualified physician shall be au-
thorized to provide necessary treat-
ment of a job-related injury in an
emergency. See also § 10.456(c).

(c) The medical facilities of the U.S.
Public Health Service, Army, Navy,
Air Force, and Veterans Administra-
tion may be used when previous ar-
rangements have been made on a case-
by-case basis with the director of the
facility.

(d) Federal health service units or
other occupational health service fa-
cilities established under the provi-
sions of the Act of August 8, 1946, as
amended (U.S.C. 7901), are not U.S.
medical hospitals as used in this part,

nor are the staff of these facilities U.S.
medical officers as used in this part.

Under criteria established by the Bu-
reau of the Budget (now the Office of
Management and Budget) in Circular
No. A–72 of June 18, 1965, these health
service units or occupational health
service facilities shall only provide
emergency diagnosis and treatment of
injury or illness such as are necessary
during working hours and are within
the competence of the professional
staff of the health service unit or facil-
ity. Any medical treatments by these
units or facilities other than emer-
gency treatment must be specifically
authorized by the Office and given
under the supervision of a duly quali-
fied physician.

(e) Nothing in the Act or in these
regulations affects any authority
which the employing agency may have
to require the employee to undergo a
medical examination to determine
whether the employee meets the man-
datory medical requirements of the po-
sition held, or is able to perform the
duties of the position held. Any agen-
cy-required examination or related ac-
tivity shall not interfere with issuance
of Form CA–16, with the employee’s
initial free choice of physician or with
any authorized examination or treat-
ment.

(f) In emergency cases or those in-
volving unusual considerations affect-
ing the quality of medical care, the Of-
fice may authorize treatment or ap-
prove payment of medical expenses in a
matter other than that provided in this
subpart.

[49 FR 18978, May 3, 1984]

§ 10.402 Official authorization for
treatment.

(a) When an employee sustains a job-
related injury which may require medi-
cal treatment, the designated agency
official shall promptly authorize such
treatment by giving the employee a
properly executed CA–16 within 4
hours. Form CA–16 shall be used pri-
marily for traumatic injuries. It may
also be used to authorize examination
and treatment for disease or illness,
but only if the designated agency offi-
cial has obtained prior permission from
the Office.
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(b) To be valid, a Form CA–16 must
give the full name and address of the
duly qualified physician or duly quali-
fied medical facility authorized to pro-
vide service, and must be signed and
dated by the authorizing official, and
must show his or her title. Except as
provided in § 10.404. Form CA–16 may
not be issued for past medical care. The
period for which treatment is author-
ized by a correctly issued Form CA–16
is limited to 60 days from the date of
issuance, unless terminated earlier by
the Office. Further, in view of the pro-
visions of § 10.401(b), the employing
agency may not use Form CA–16 to au-
thorize a change of physicians.

(c) In determining the use of medical
facilities, consideration must be given
to their availability, the employee’s
condition, and the method and means
of transportation. Generally, 25 miles
from the place of injury, the employing
agency, or the employee’s home, is a
reasonable distance to travel, but other
pertinent factors must also be taken
into consideration.

[49 FR 18979, May 3, 1984]

§ 10.403 Medical treatment in doubtful
cases.

Cases of doubtful nature, so far as
compensability is concerned, shall be
referred by the designated agency offi-
cial to a United States medical official
or hospital, or at the employee’s op-
tion, to a duly qualified private physi-
cian or a duly qualified hospital des-
ignated or approved by the Office, or as
otherwise provided in this part, using a
Form CA–16 for medical services as in-
dicated in 6B of the form. This author-
izes the necessary diagnostic studies
and emergency treatment pending re-
ceipt of advice from the Office. A state-
ment of all pertinent facts relating to
the particular case shall also be for-
warded immediately to the Office for
consideration. If the medical examina-
tion or other information received sub-
sequent to the issuance of authoriza-
tion for treatment discloses that the
condition for which treatment was ren-
dered is not due to an injury, the per-
son issuing the authorization shall im-
mediately notify the employee and the
physician or hospital that no further
treatment shall be rendered at the ex-
pense of the Office. In cases of an emer-

gency or cases involving unusual cir-
cumstances, the Office may, in the ex-
ercise of its discretion, authorize treat-
ment otherwise than as provided for in
this part, or it may approve payment
for medical expenses incurred other-
wise than as authorized in this section.
No authority for examination or for
medical or other treatment shall be
given by the designated agency official
in any case already disallowed by the
Office.

[49 FR 18979, May 3, 1984]

§ 10.404 Emergency treatment.
In cases of traumatic injury where

emergency treatment is necessary, any
duly qualified physician may render
initial treatment. If oral authorization
for such treatment is given by the des-
ignated agency official, a Form CA–16
shall be issued within 48 hours there-
after. If further treatment is necessary,
authorization therefor shall be re-
quested as soon as practicable in ac-
cordance with § 10.402 of this part. It is
the duty of the designated agency offi-
cial to authorize initial medical treat-
ment for acute injuries, exclusive of
disease or illness, and to transfer the
employee at the employee’s option to
the care of a local U.S. medical officer
or hospital or to a duly qualified pri-
vate physician or a duly qualified hos-
pital designated or approved by the Of-
fice for any subsequent treatment
needed. If unable to comply promptly
with this requirement, the designated
agency official shall communicate with
the Office for instructions.

[49 FR 18979, May 3, 1984]

§ 10.405 Medical treatment if symp-
toms or disability recur.

If, after having been discharged from
medical treatment, an injured em-
ployee again has symptoms or disabil-
ity under circumstances from which it
may reasonably be inferred that such
symptoms or disability are the result
of an injury previously recognized as
compensable by the Office, and the
place of employment is the same as at
the time of injury, Form CA–16 may be
issued at the discretion of the des-
ignated agency official. Form CA–16
shall not be used by the designated
agency official if more than six months
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have elapsed since the empoyee last re-
turned to work. In any case in which
there may be doubt that the symptoms
or disability are the result of the in-
jury, or in which it has been more than
six months since the last return to
work, the designated agency official
shall communicate with the Office and
request instructions, stating all the
pertinent facts. In all other cases, the
employee shall communicate with the
Office and request such treatment.

[49 FR 18979, May 3, 1984]

§ 10.406 Authority for dental treat-
ment.

All necessary dental treatment, in-
cluding repairs to natural teeth, false
teeth, and other prosthetic dental de-
vices, needed to repair damage or loss
caused by an employment related in-
jury shall be obtained at the employ-
ee’s option from a U.S. Medical Officer
or hospital, or from a duly qualified
private dentist, a duly qualified physi-
cian, or a duly qualified hospital, upon
authorization obtained in advance from
the Office.

[49 FR 18980, May 3, 1984]

§ 10.407 Medical examinations.
(a) An injured employee shall be re-

quired to submit to examination by a
U.S. Medical Officer or by a qualified
private physician approved by the Of-
fice as frequently and at such times
and places as in the opinion of the Of-
fice may be reasonably necessary. The
injured employee may have a duly
qualified physician, paid by him or her,
present at the time of such examina-
tion. For any examination required by
the Office, an injured employee shall be
paid all expenses incident to such ex-
amination which, in the opinion of the
Office, are necessary and reasonable,
including transportation and actual
loss of wages incurred in order to sub-
mit to the examination authorized by
the Office.

(b) If the employee refuses to submit
himself or herself for or in any way ob-
structs any examination required by
the Office pursuant to paragraph (a) of
this section, the employee’s right to
compensation under the Act shall be
suspended until such refusal or ob-
struction ceases. Compensation other-

wise paid or payable under the Act and
this part for the period of the refusal or
obstruction is forfeited and, where al-
ready paid, is subject to recovery pur-
suant to 5 U.S.C. 8129. When notifying
an employee of an examination re-
quired under paragraph (a) of this sec-
tion, the Office shall inform the em-
ployee of the penalty for refusing or
obstructing the examination.

[49 FR 18980, May 3, 1984]

§ 10.408 Medical referee examination.
If there should be a disagreement be-

tween the physician making the exam-
ination on the part of the United
States and the injured employee’s phy-
sician, the Office shall appoint a third
physician, qualified in the appropriate
speciality, who shall make an examina-
tion. The physician appointed shall be
one not previously connected with the
case.

§ 10.409 Furnishing of orthopedic and
prosthetic appliances, and dental
work.

When a job-related injury results in
the need for an orthopedic or pros-
thetic appliance, such as an artificial
limb, eye, or denture, as recommended
by the duly qualified attending physi-
cian, written application for authority
to purchase such appliance may be
made to the Office. The application
must include a statement from the at-
tending physician regarding the need
for the appliance, a brief description
thereof, and the approximate cost.

[49 FR 18980, May 3, 1984]

§ 10.410 Recording and submission of
medical reports.

(a) Medical officers and private phy-
sicians and hospitals shall keep ade-
quate records of all cases treated by
them under the Act so as to be able to
supply the Office with a history of the
employee’s accident, the exact descrip-
tion, nature, location, and extent of in-
jury, the X-ray findings or other stud-
ies, if X-ray examination or other stud-
ies have been made, the nature of the
treatment rendered, and the degree of
impairment arising from the injury.

(b) Form CA–16 provides for the fur-
nishing of the initial medical report.
Form CA–20 may also be used for the
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initial report and for subsequent re-
port. The medical report Form CA–20a
attached to Form CA–8 is to be utilized
in instances where continued com-
pensation is claimed on such form.
These reports shall be forwarded
promptly to the Office. In cases of dis-
abling traumatic injuries Form CA–17
shall be used to obtain interim reports
concerning the employee’s duty status.
These reports are necessary to support
continuation of pay up to 45 days.

(c) Detailed supplementary reports in
narrative form shall be made by the
physician at approximately monthly
intervals in all cases of serious injury
or disease, especially injuries of the
head and back, and including all cases
requiring hospital treatment or pro-
longed care. The supplementary report
shall show the date the employee was
first examined or treated, the patient’s
complaint, the condition found on ex-
amination, the diagnosis and medical
opinion as to any relationship between
the impairment and the injury or em-
ployment factors alleged, report as to
any other impairments found not due
to injury, the treatment given or rec-
ommended for the injury alleged, the
extent of impairment affecting the em-
ployment as a result of the injury, the
actual degree of loss of active or pas-
sive motion of an injured member, the
amount of atrophy or deformity in a
member, the decrease, if any, in
strength, the disturbance of sensation,
the prognosis for recovery, and all
other material findings. If the services
of a specialist are required in the ex-
amination or treatment of the em-
ployee, a report of his findings upon ex-
amination, his diagnosis, his opinion as
to the relationship between the impair-
ment and the injury and/or conditions
of employment, the medical rationale
for his opinion, the treatment rec-
ommended by him, a statement of the
extent of impairment as a result of the
injury or employment and the progno-
sis shall be forwarded to the Office for
consideration in conjunction with
other reports. The requirement of this
section or of any section in this part
with respect to the form of medical,
dental, hospital or other reports may
be waived by the Office.

[40 FR 6877, Feb. 14, 1975, as amended at 49
FR 18980, May 3, 1984]

§ 10.411 Submission of bills for medical
services, appliances and supplies;
limitation on payment for services.

(a)(1) All charges for medical and sur-
gical treatment, appliances or supplies
furnished to injured employees, except
for treatment and supplies provided by
hospitals, pharmacies and nursing
homes, shall be supported by medical
evidence as provided in § 10.410, item-
ized by the physician or provider on
the American Medical Association
standard ‘‘Health Insurance Claim
Form,’’ OWCP 1500a ‘‘Instructions for
Completing Health Insurance Claim
Form,’’ and shall be forwarded prompt-
ly to the Office for consideration. The
provider of such service shall identify
each service performed, using the
Health Care Financing Administration
Common Procedure Coding System
(HCPCS as periodically revised), with
brief narrative description or, where no
code is applicable, a detailed descrip-
tion of services performed. The pro-
vider shall also state each diagnosed
condition and furnish the correspond-
ing diagnostic code using the ‘‘Inter-
national Classification of Disease, 9th
Edition, Clinical Modification’’ (ICD–9–
CM). A separate bill shall be submitted
when the employee is discharged from
treatment or monthly, if treatment for
the work-related condition is necessary
for more than 30 days.

(2) Charges for medical and surgical
treatment provided by hospitals shall
be supported by medical evidence as
provided in § 10.410. Such charges shall
be submitted by the provider on the
Uniform Bill (UB–82). The provider
shall identify each outpatient radiol-
ogy service (including diagnostic and
therapeutic radiology, nuclear medi-
cine and CAT scan procedures, mag-
netic resonance imaging, and
ultrasound and other imaging serv-
ices), outpatient pathology service (in-
cluding automated, multichannel tests,
panels, urinalysis, chemistry and toxi-
cology, hematology, microbiology, im-
munology and anatomic pathology),
and physical therapy service per-
formed, using HCPCS/CPT codes with a
brief narrative description. The charge
for each individual service, or the total
charge for all identical services should
also appear in the UB–82. Other out-
patient hospital services for which
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HCPCS/CPT codes exist shall also be
coded individually using the aforemen-
tioned coding scheme. Services for
which there are no HCPCS/CPT codes
available can be presented using the
Revenue Center Codes (RCCs) described
in the ‘‘National Uniform Billing. Data
Elements specifications, current edi-
tion.’’ The provider shall also state
each diagnosed condition and furnish
the corresponding diagnostic code
using the ‘‘International Classification
of Diseases, 9th Edition, Clinical Modi-
fication’’(ICD–9–CM). If the outpatient
hospital services include surgical and/
or invasive procedures, the provider
shall state each procedure and furnish
the corresponding code using the
‘‘International Classification of Dis-
eases—Procedures, 9th Edition, Clini-
cal Modification.’’

(3) Charges for appliances, supplies or
services provided by pharmacies and
nursing homes shall be itemized on the
provider’s billhead stationery or a
standard form and forwarded promptly
to the Office for consideration. Bills for
prescription drugs must include the ge-
neric or trade name of the drug pro-
vided, the prescription number, and the
date the prescription was filled.

(b) By submitting a bill and/or ac-
cepting payment, the physician or
other medical provider signifies that
the service for which reimbursement is
sought was performed as described and
was necessary. In addition, the physi-
cian or other provider thereby agrees
to comply with all rules and regula-
tions set forth in this subchapter con-
cerning the rendering of treatment
and/or the process for seeking reim-
bursement for medical services, includ-
ing the limitation imposed on the
amount to be paid for such services.

(c) Bills submitted by providers
which are not itemized on the Amer-
ican Medical Association ‘‘Health In-
surance Claim Form’’ (for physicians)
or the Uniform Bill (UB–82) (for hos-
pitals), or are not signed by the pro-
vider and the claimant, or on which
procedure are not identified by the pro-
vider using HCPCS/CPT codes or RCCs,
or on which diagnoses and/or surgical
procedures are not identified using
ICD–9–CM codes, may be returned to
the provider for correction and resub-
mission.

(d)(1) Payment for medical and other
health services furnished by physi-
cians, hospitals and other persons for
work-connected injuries shall, except
as provided below, be no greater than a
maximum allowable charge for such
service as determined by the Director.
The schedule of maximum allowable
charges is not applicable to charges for
appliances, supplies, services or treat-
ment provided and billed for by hos-
pitals for services rendered on an inpa-
tient basis, pharmacies or nursing
homes, but is applicable to charges for
services or treatment furnished by a
physician or other medical professional
in a hospital or nursing home setting.
The schedule of maximum allowable
charges is also not applicable to
charges for appliances, supplies, serv-
ices or treatment furnished by medical
facilities of the U.S. Public Health
Service, the Departments of the Army,
Navy and Air Force, and the Veterans
Administration. The Director shall
maintain a schedule of maximum al-
lowable fees for procedures performed
in a given locality. The schedule shall
consist of an assignment of a value to
procedures identified by HCPCS/CPT
which represents the relative skill, ef-
fort, risk, and time required to perform
the procedure, as compared to other
procedures of the same general class; a
classification of the procedure into one
of the following categories: medical,
surgical, pathology, radiology; an
index representing the average cost of
medical care per capita in the locality
where service is provided, in relation to
other areas, as a measure of the rea-
sonable cost of a single service in that
area; and a monetary value assignment
(conversion factor) for one unit of
value in each of the four categories of
service. Payment for performance of a
procedure identified by a HCPCS/CPT
code shall not be more than the
amount derived by multiplying the rel-
ative value for that procedure by the
geographic index for services in that
area and by the dollar amount assigned
to one unit in that category of service.

(2) The ‘‘locality’’ which serves as a
bases for determination of average cost
is defined by the Bureau of Census Met-
ropolitan Statistical Areas. The Direc-
tor shall base the determination of the
relative per capita cost of medical care
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in a locality using information about
enrollment and medical cost per coun-
ty, provided by the Health Care Fi-
nancing Administration (HCFA).

(3) The Director shall assign the rel-
ative value units (RVUs) published by
the Health Care Finance Administra-
tion (HCFA) to all services for which
HCFA has made assignments, using the
most recent revision. Where there are
no RVUs assigned to a procedure, the
Director may develop and assign any
that he/she considers to be appropriate
RVUs. The Director will also devise
conversion factors for each category of
service, and in devising such factors
the Director may adapt the HCFA con-
version factors as appropriate using
OWCP processing experience and inter-
nal data. The geographic adjustment
factor shall be that designated by Geo-
graphic Practice Cost Indices for Met-
ropolitan Statistical Areas as devised
for HCFA by the Urban Institute and
published February 1, 1991, as Refining
the Malpractice Geographic Cost Index,
as updated or revised from time to
time.

(4) Thus, if the unit value for a par-
ticular surgical procedure is 14.0, and
the dollar value assigned to one unit in
that category of service (surgery) is
$59.49, then the maximum allowable
charge for one performance of that pro-
cedure, in a locale whose index is 1.0,
would be the product of 14, 1.0, and
$59.49, or $832.86.

(e) Where there is wide variation in
the time, effort and skill required to
perform a particular procedure from
one occasion to the next, the Director
may choose not to assign a relative
value to that procedure, but the allow-
able charge for the procedure may be
set individually based on consideration
of a detailed medical report and other
evidence. The Office may, at its discre-
tion, set fees without regard to sched-
ule limits for specially authorized con-
sultant examinations, for examinations
performed under 5 U.S.C. 8123, and for
other specially authorized services.

(f) The Director shall review the
schedule of fees at least once a year,
and may adjust the schedule or any of
its components when deemed necessary
or appropriate.

(g)(1) A provider’s designation of the
HCPCS/CPT code to identify a proce-

dure being billed shall be accepted by
the Office if it is consistent with medi-
cal reports and other evidence.
Where no code is supplied, the Office
may determine the correct procedure
code based on the narrative description
of the procedure supplied on the billing
form and in associated medical reports,
and pay no more than the maximum al-
lowable fee for that procedure. If the
charge submitted by a provider for a
treatment or service supplied to an in-
jured employee exceeds the maximum
amount determined to be reasonable
according to the schedule, the Office
shall pay the amount allowed by the
schedule for that service and shall no-
tify the provider in writing that pay-
ment was reduced for that service in
accordance with the schedule. The pro-
vider shall also be notified of proce-
dures for requesting reconsideration of
the balance of the charge.

(2) A physician or other provider
whose charge for service is only par-
tially paid because it exceeds a maxi-
mum allowable amount set by the Di-
rector may, within 30 days, request re-
consideration of the fee determination.
Such request should be made to the
OWCP District Office having jurisdic-
tion over the injured employee’s case,
and must be accompanied by documen-
tary evidence that the actual proce-
dure performed was incorrectly identi-
fied by HCPCS/CPT code; that the pres-
ence of a severe or concomitant medi-
cal condition made treatment espe-
cially difficult; or that the provider
possessed unusual qualifications.
Board-certification in a specialty is
not sufficient evidence in itself of un-
usual qualification to justify an excep-
tion. These are the only circumstances
which will justify reevaluation of the
paid amount. A list of OWCP District
Offices and their respective areas of ju-
risdiction is available upon request
from the U.S. Department of Labor, Of-
fice of Workers’ Compensation Pro-
grams, Washington, DC 20210. Within 30
days of receiving the request for recon-
sideration, the OWCP District Office
shall respond in writing stating wheth-
er or not an additional amount will be
allowed as reasonable, considering the
evidence submitted.

(h) If an appealed amount continues
to be disallowed by the decision of the
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OWCP District Office, the provider
may apply, within thirty days of the
date of that decision, to the Assistant
Regional Administrator of the region
having jurisdiction over the district of-
fice. The application may be accom-
panied by additional evidence. Within
60 days of receipt of the application,
the Assistant Regional Administrator
shall issue a decision in writing stating
whether or not an additional amount
will be allowed as reasonable, consider-
ing the evidence submitted. This deci-
sion shall be final, and shall not be sub-
ject to further review.

(i)(1) A provider whose fee for service
is partially paid by OWCP as a result of
the application of its fee schedule or
other tests for reasonableness in ac-
cordance with these regulations shall
not request reimbursement from the
employee (patient) for additional
amounts.

(2) Where a provider’s fee for a par-
ticular service or procedure is lower to
the general public than as provided by
the schedule of maximum allowable
charges, the provider shall bill at a
lower rate. A charge to an injured Fed-
eral employee for a particular service
or procedure which is higher than the
provider’s charge to the general public
for that same service or procedure will
be considered a charge ‘‘substantially
in excess of such provider’s customary
charges’’ for the purposes of § 10.450(d).

(3) A provider whose fee for service is
partially paid by OWCP as the result of
the application of its schedule of maxi-
mum allowable charges and who col-
lects or attempts to collect from the
injured employee, either directly or
through a collection agent, any
amount in excess of the charge allowed
by the Office, and who does not cease
such action or make appropriate refund
to the injured employee within 60 days
of the date of the decision of the Office,
shall be subject to the exclusion proce-
dures as provided by § 10.450(h).

[51 FR 8280, Mar. 10, 1986, as amended at 56
FR 1360, Jan. 14, 1991; 59 FR 8530, Feb. 23,
1994]

§ 10.412 Reimbursement for medical
expenses, transportation costs, loss
of wages and incidental expenses.

(a)(1) If bills for medical, surgical, or
dental services, supplies, or appliances

have been paid for by an injured em-
ployee on account of an injury incurred
in the performance of duty, an itemized
bill on the American Medical Associa-
tion ‘‘Health Insurance Claim Form,’’
OWCP 1500a ‘‘Instructions for Complet-
ing Health Insurance Claim Form,’’ to-
gether with a medical report as pro-
vided in § 10.410, may be submitted to
the Office for consideration. The pro-
vider of such service shall state each
diagnosed condition and furnish the ap-
plicable ICD–9–CM diagnostic code and
identify each service performed using
the applicable HCPCS/CPT procedure
code, with a brief narrative description
of the service performed, or where no
code is applicable, a detailed descrip-
tion of that service. The bill must be
accompanied by evidence that payment
for the service was received from the
injured employee and the amount of
that payment. Acceptable evidence
that payment was received includes,
but is not necessarily limited to, a
signed statement by the provider, a
mechanical stamp or other device
showing receipt of payment, a copy of
the claimant’s cancelled check (both
front and back), or a copy of the claim-
ant’s credit card receipt.

(2) If services were provided by a hos-
pital, pharmacy or nursing home, the
bill should be submitted in accordance
with the provisions of § 10.411(a)(2) or
(3), as appropriate. Any request for re-
imbursement must be accompanied by
evidence, as described in paragraph
(a)(1) of this section, that payment for
the service was received from the em-
ployee and the amount of that pay-
ment.

(3) These requirements may be
waived by the Office if extensive delays
in the filing or the adjudication of a
claim make it unusually difficult for
the claimant to obtain the required in-
formation.

(b) Copies of bills shall not be paid
unless they bear the original signature
of the provider, with evidence of pay-
ment. Payment for medical and sur-
gical treatment, appliances or supplies
shall in general be no greater than the
maximum allowable charge for such
service determined by the Director, as
set forth in § 10.411.

(c) If a claimant is only partially re-
imbursed for medical expenses because
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the amount paid by the claimant to the
physician for a service exceeds the
maximum allowable charge set by the
Director’s schedule, the Office shall ad-
vise the provider of the maximum al-
lowable charge for the service in ques-
tion and allow the provider the oppor-
tunity to refund to the claimant, or
credit to the claimant’s account, the
amount paid by the claimant which ex-
ceeds the maximum allowable charge,
or to request reconsideration of the fee
determination as provided by § 10.411
(g) and (h). Failure of the provider to
make appropriate refund to the claim-
ant, or to credit the claimant’s ac-
count, within 60 days after the date of
this notification by the Office, or the
date of a subsequent reconsideration
decision which continues to disallow
all or a portion of the appealed
amount, shall result in initiation of ex-
clusion procedures as provided by
§ 10.450(h).

(d) After notification as provided in
paragraph (c) of this section, if the
amount of money paid in excess of the
charge allowed by the Office is not re-
funded by the provider or credited to
the claimant’s account, the Office may
make reasonable reimbursement to the
claimant based on a review of the facts
and circumstances of the case.

[51 FR 8282, Mar. 10, 1986]

§ 10.413 Time limitation on payment of
bills.

The Office will reimburse claimants
and providers promptly for all bills re-
ceived on an approved form and in a
timely manner. However, no bill will be
paid for expenses incurred if the bill is
submitted more than one year beyond
the calendar year in which the expense
was incurred or the service or supply
was provided, or more than one year
beyond the calendar year in which the
claim was first accepted as compen-
sable by the Office, whichever is later.

[52 FR 10522, Apr. 1, 1987]

Subpart F—Exclusion of Physicians
and Other Providers of Medi-
cal Services and Supplies

SOURCE: 49 FR 18980, May 3, 1984, unless
otherwise noted.

§ 10.450 Exclusion for fraud and abuse:
Grounds.

A physician, hospital, or provider of
medical support services or supplies
shall be excluded from payment under
the Act if such physician, hospital or
provider has:

(a) Been convicted under any crimi-
nal statute for fraudulent activities in
connection with any Federal or State
program for which payments are made
to providers for similar medical, sur-
gical or hospital services, appliances or
supplies;

(b) Been excluded or suspended, or
has resigned in lieu of exclusion or sus-
pension, from participation in any Fed-
eral or State program referred to in
paragraph (a) of this section.

(c) Knowingly made or caused to be
made, any false statement or misrepre-
sentation of a material fact in connec-
tion with a determination of the right
to reimbursement under the Act, or in
connection with a request for payment;

(d) Submitted, or caused to be sub-
mitted, three or more bills or requests
for payment within a twelve-month pe-
riod under this chapter containing
charges which the Secretary finds to be
substantially in excess of such provid-
er’s customary charges, unless the Sec-
retary finds there is good cause for the
bills or requests containing such
charges;

(e) Knowingly failed to timely reim-
burse claimants for treatment, services
or supplies furnished under this chap-
ter paid by the Government;

(f) Failed, neglected or refused on
three or more occasions during a
twelve month period, to submit full
and accurate medical reports, or to re-
spond to requests by the Office for ad-
ditional reports or information, as re-
quired by the Act and § 10.410 of this
part;

(g) Knowingly furnished treatment,
services or supplies which are substan-
tially in excess of the claimant’s needs,
or of a quality which fails to meet pro-
fessionally recognized standards.

(h) Collected or attempted to collect
from the claimant, either directly or
through a collection agent, an amount
in excess of the charge allowed by the
Office for the procedure performed, and
has failed or refused to make appro-
priate refund to the injured employee,
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or to cease such collection attempts,
within 60 days of the date of the deci-
sion of the Office.

[49 FR 18980, May 3, 1984, as amended at 51
FR 8282, Mar. 10, 1986]

§ 10.451 Automatic exclusion.
A physician, hospital, or provider of

medical support services or supplies
has been convicted of a crime described
in paragraph (a) of § 10.450, or excluded
or suspended, or has resigned in lieu of
exclusion or suspension, from partici-
pation in any program as described in
paragraph (b) of § 10.450, shall be auto-
matically excluded from participating
in the program and from seeking pay-
ment under the Act for services per-
formed after the date of the entry of
the judgment of conviction or order of
exclusion, suspension or resignation, as
the case may be, by the court or agen-
cy concerned. Proof of the conviction,
exclusion, suspension or resignation
may be by a copy thereof authenti-
cated by the seal of the court or agency
concerned. See § 10.457(a).

§ 10.452 Initiation of exclusion proce-
dures.

(a) General provision. Upon receipt of
information indicating that a physi-
cian, hospital or provider of medical
support services or supplies (herein-
after the provider) has engaged in ac-
tivities enumerated in paragraphs (c)
through (h) of § 10.450, the Assistant Re-
gional Administrator, after completion
of inquiries he/she deems appropriate,
may initiate procedures to exclude the
provider from participation in the
FECA program. For the purposes of
this section, ‘‘Assistant Regional Ad-
ministrator’’ may include any officer
designated to act on his or her behalf.

(b) Letter of intent. The exclusion pro-
cedure shall be initiated by sending a
letter, signed by the Assistant Re-
gional Administrator, stating his or
her intention to commence proceedings
to exclude the provider. The letter
shall be sent by certified mail, return
receipt requested and shall contain the
following:

(1) A concise statement of the
grounds upon which exclusion shall be
based;

(2) A summary of the information,
with supporting documentation, upon

which the Assistant Regional Adminis-
trator has relied in reaching an initial
decision that exclusion proceedings
should be commenced;

(3) An invitation to the provider to:
(i) Resign voluntarily from participa-

tion in the FECA program without ad-
mitting or denying the allegations pre-
sented in the letter; or

(ii) Request that the decision on ex-
clusion be based upon the existing
record and any additional documentary
information the provider may wish to
provide;

(4) A notice of the provider’s right, in
the event of an adverse ruling by the
Assistant Regional Administrator, to
request a formal hearing before an ad-
ministrative law judge;

(5) A notice that should the provider
fail to answer (as described below) the
letter of intent within 30 calendar days
of receipt, the Assistant Regional Ad-
ministrator may deem the allegations
made therein to be true and may order
exclusion of the provider without con-
ducting any further proceedings; and

(6) The name and address of the offi-
cial representative of the Office who
shall be responsible for receiving the
answer from the respondent.

(c) Answer to the letter of intent. The
provider’s answer shall be in writing
and shall include an answer to the Of-
fice’s invitation to resign voluntarily.
If the provider does not offer to resign,
he or she shall request that a deter-
mination be made upon the existing
record and any additional information
provided.

(d) Failure to answer. Should the pro-
vider fail to answer the letter of intent
within 30 calendar days of receipt, the
Assistant Regional Administrator may
deem the allegations made therein to
be true and may order exclusion of the
provider.

(e) Inspection of the record. By ar-
rangement with the official representa-
tive, the provider may inspect or re-
quest copies of information in the
record at any time prior to the Assist-
ant Regional Administrator’s decision.

(f) Decision. The Assistant Regional
Administrator shall issue his or her de-
cision in writing, and shall send a copy
of the decision to the provider by cer-
tificated mail, return receipt re-
quested. The decision shall advise the
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provider of his or her right to request,
within 30 days of the date of the ad-
verse decision, a formal hearing before
an administrative law judge under the
procedures set forth below. The filing
of a request for a hearing within the
time specified shall operate to stay the
effectiveness of the decision to exclude.

[49 FR 18980, May 3, 1984, as amended at 52
FR 10522, Apr. 1, 1987]

§ 10.453 Requests for a hearing.

(a) A request for hearing shall be sent
to the official representative (see
§ 10.452(b)(6)) and contain:

(1) A concise notice of the issues on
which the provider desires to give evi-
dence at the hearing.

(2) Any request for a more definite
statement by the Office.

(3) Any request for the presentation
of oral argument or evidence.

(4) Any request for a certification of
questions concerning professional med-
ical standards, medical ethics or medi-
cal regulation for an advisory opinion
from a competent recognized profes-
sional organization or Federal, State
or Local regulatory body.

(b) If a request for hearing is timely
received by the designated official rep-
resentative, the official representative
shall refer the matter to the Chief Ad-
ministrative Law Judge of the Depart-
ment of Labor, who shall assign it for
an expedited hearing. The administra-
tive law judge assigned to the matter
shall consider the request for hearing,
act on all requests therein, and issue a
Notice of Hearing and Hearing Sched-
ule for the conduct of the hearing. A
copy of the hearing notice shall be
served on the provider by certified
mail, return receipt requested. The No-
tice of Hearing and Hearing Schedule
shall include:

(1) A ruling on each item raised in
the request for hearing.

(2) A schedule for the prompt disposi-
tion of all preliminary matters includ-
ing requests for more definite state-
ments and for the certification of ques-
tions to advisory bodies.

(3) A scheduled hearing date not less
than thirty days after the date the
schedule is issued, and not less than fif-
teen days after the scheduled conclu-
sion of preliminary matters, provided

that the specific time and place of the
hearing may be set on ten days notice.

(c) The purpose of the designation of
issues is to provide for an effective
hearing process. The provider is enti-
tled to be heard on any matter placed
in issue by his or her response to the
Notice of Intent to Exclude, and may
designate ‘‘all issues’’ for purposes of
hearing. However a specific designation
of issues is required if the provider
wishes to interpose affirmative de-
fenses, or request the issuance of sub-
poenas or the certification of questions
for an advisory opinion.

(d) The provider may make applica-
tion for the issuance of subpoenas upon
a showing of good cause therefore to
the administrative law judge.

(e) A certification of the request for
an advisory opinion concerning profes-
sional medical standards, medical eth-
ics or medical regulation to a com-
petent recognized or professional orga-
nization or Federal, State or local reg-
ulatory agency may be made:

(1) As to an issue properly designated
by the provider, in the sound discretion
of the administrative law judge, pro-
vided that the request will not unduly
delay the proceedings;

(2) By the Office on its own motion
either before or after the institution of
proceedings, and the results thereof
shall be made available to the provider
at the time that proceedings are insti-
tuted or, if after the proceedings are
instituted, within a reasonable time
after receipt: provided, that the opin-
ion, if rendered by the organization or
agency, is advisory only and not bind-
ing on the administrator law judge.

§ 10.454 Hearings and recommended
decision.

(a) To the extent appropriate pro-
ceedings before the administrative law
judge shall be governed by 29 CFR part
18 (promulgated July 15, 1983, at 48 FR
32538).

(b) The administrative law judge
shall receive such relevant evidence as
may be adduced at the hearing. Evi-
dence shall be presented under oath,
orally or in the form of written state-
ments. The administrative law judge
shall consider the Notice and Response,
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including all pertinent documents ac-
companying them, and may also con-
sider any evidence which refers to the
provider or to any claim with respect
to which the provider has provided
medical services, hospital services, or
medical support services and supplies,
and such other evidence as the admin-
istrative law judge may determine to
be necessary or useful in evaluating
the matter.

(c) All hearings shall be recorded and
the original of the complete transcript
shall become a permanent part of the
official record of the proceedings.

(d) Pursuant to 5 U.S.C. 8126, the ad-
ministrative law judge may:

(1) Issue subpoenas for and compel
the attendance of witnesses within a
radius of 100 miles;

(2) Administer oaths;
(3) Examine witnesses; and
(4) Require the production of books

papers, documents, and other evidence
with respect to the proceedings.

(e) At the conclusion of the hearing,
the Administrative Law Judge shall
issue a written decision and cause it to
be served on all parties to the proceed-
ing, their representatives and the Di-
rector.

§ 10.455 Review by Director.
(a) Procedure. Any party adversely af-

fected or aggrieved by the decision of
the Administrative Law Judge may file
a petition for discretionary review with
the Director within 30 days after issu-
ance of the decision. The Judge’s deci-
sion, however, shall be effective on the
date issued and shall not be stayed ex-
cept upon order of the Director.

(b) Review discretionary. Review by
the Director shall not be a matter of
right but of the sound discretion of the
Secretary.

(c) Grounds. Petitions for discre-
tionary review shall be filed only upon
one or more of the following grounds:

(1) A finding or conclusion of mate-
rial fact is not supported by substan-
tial evidence;

(2) A necessary legal conclusion is er-
roneous;

(3) The decision is contrary to law or
to the duly promulgated rules or deci-
sions of the Director;

(4) A substantial question of law, pol-
icy, or discretion is involved; or

(5) A prejudicial error of procedure
was committed.

(d) Requirement. Each issue shall be
separately numbered and plainly and
concisely stated, and shall be sup-
ported by detailed citations to the
record when assignments of error are
based on the record, and by statutes,
regulations, or principal authorities re-
lied upon. Except for good cause shown,
no assignment of error by any party
shall rely on any question of fact or
law upon which the Judge had not been
afforded an opportunity to pass.

(e) Statement in opposition. A state-
ment in opposition to the petition for
discretionary review may be filed, but
such filing shall in no way delay action
on the petition.

(f) Scope of review. If a petition is
granted, review shall be limited to the
questions raised by the petition.

(g) Denial of petition. A petition not
granted within 20 days after receipt of
the petition is deemed denied.

(h) The decision of the Director shall
be final with respect to the provider’s
participation in the program, and shall
not be subject to further review by any
court or agency.

§ 10.456 Effects of exclusion.

(a) The Office shall give notice of the
exclusion of a physician, hospital, or
provider of medical support services or
supplies to:

(1) All OWCP district offices;
(2) All employing Federal agencies;
(3) The Health Care Financing Ad-

ministration;
(4) The State of Local authority re-

sponsible for licensing or certifying the
excluded party;

(5) All claimants who are known to
have had treatment, services or sup-
plies from the excluded person within
the six month period immediately pre-
ceding the order of exclusion.

(b) Notwithstanding any exclusion of
a physician, hospital, or provider of
medical support survices or supplies
under this subpart, the Office shall not
refuse a claimant reimbursement for
any otherwise reimbursable medical
treatment, service or supply if:

(1) Such treatment, service or supply
was rendered in an emergency by an
excluded physician; or
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(2) Claimant could not reasonably
have been expected to have known of
such exclusion.

(c) A claimant who is notified that
his or her attending physician has been
excluded shall have a new right to se-
lect a duly qualified physician. See
§ 10.401(b).

§ 10.457 Reinstatement.

(a) If a physician, hospital, or pro-
vider of medical support services or
supplies has been automatically ex-
cluded pursuant to § 10.451, the person
excluded will automatically be rein-
stated upon notice to the Office that
the conviction or exclusion which
formed the basis of the automatic ex-
clusion has been reversed or with-
drawn. However, an automatic rein-
statement shall not preclude the Office
from instituting exclusion proceedings
based upon the underlying facts of the
matter.

(b) A physician, hospital, or provider
of medical support services or supplies
excluded from participation as a result
of an order issued pursuant to this sub-
part may apply for reinstatement one
year after the entry of the order of ex-
clusion, unless the order expressly pro-
vides for a shorter period. An applica-
tion for reinstatement shall be ad-
dressed to the Associate Director for
Federal Employees’ Compensation, and
shall contain a concise statement of
the basis for the application. The appli-
cation should be accompanied by sup-
porting documents and affidavits.

(c) A request for reinstatement may
be accompanied by a request for oral
argument. Oral argument will be al-
lowed only in unusual circumstances
where it will materially aid the
decisional process.

(d) The Associate Director shall order
reinstatement only in instances where
such reinstatement is clearly consist-
ent with the ultimate goal of this sub-
part which is to protect the FECA pro-
gram against fraud and abuse. To sat-
isfy this requirement the provider
must provide reasonable assurances
that the basis for the exclusion will not
be repeated.

Subpart G—Cases Involving the
Liability of a Third Party

§ 10.500 Prosecution of third party ac-
tion by a beneficiary.

If an injury or death for which bene-
fits are payable under the Act is caused
under circumstances creating a legal
liability upon some person or persons
other than the United States to pay
damages, the Office may require the
beneficiary to prosecute an action for
damages against the third party. When
so required, the cause of action shall be
prosecuted in the name of the bene-
ficiary.

[52 FR 10522, Apr. 1, 1987]

§ 10.501 Assignment of third party.
If an injury or death for which bene-

fits are payable under the Act is caused
under circumstances creating a legal
liability upon some person other than
the United States to pay damages
therefore, the beneficiary shall, if re-
quired by the Office assign any right of
action he may have to the United
States. All such assignments shall be
in writing and no such cause of action
shall vest in the United States unless
and until the assignment is accepted
by the Office.

§ 10.502 Refusal to assign or prosecute
claim when required; effect.

Refusal on the part of a beneficiary
to assign his right of action to the
United States or to prosecute an action
in his own name when required to do so
pursuant to § 10.500 or § 10.501, shall de-
prive the beneficiary of all rights to
benefits under the Act.

§ 10.503 Distribution of damages recov-
ered by beneficiary.

If an injury or death for which bene-
fits are payable under the Act is caused
under circumstances creating a legal
liability upon a person or persons other
than the United States to pay damages
and, as a result of claim brought by or
settlement made by the beneficiary or
by someone acting on the beneficiary’s
behalf, the beneficiary recovers dam-
ages or receives money or other prop-
erty in satisfaction of the liability on
account of that injury or death, the
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proceeds of the recovery shall be ap-
plied as follows:

(a) If an attorney is employed, a rea-
sonable attorney’s fee and cost of col-
lection, if any, shall first be deducted
from the gross amount of the settle-
ment;

(b) The beneficiary is entitled to re-
tain one-fifth of the net amount of the
money or other property remaining
after the expenses of a suit or settle-
ment have been deducted.

(c) There shall then be remitted to
the Office the benefits which have been
paid on account of the injury including
payments made on account of medical
treatment, transportation costs, fu-
neral expenses, and any other pay-
ments made under the Act on account
of the injury or death, but not includ-
ing continuation of pay as provided by
5 U.S.C. 8118. If an attorney was em-
ployed, the amount to be remitted to
the Office shall be reduced by an
amount equivalent to a reasonable at-
torney’s fee proportionate to any re-
fund to the United States.

(d) Any surplus remaining after prop-
er refund has been made to the Office
may be retained by the beneficiary but
shall be credited by the Office against
future payment of benefits to which
the beneficiary may be entitled under
the Act on account of the same injury
or death.

[40 FR 6877, Feb. 14, 1975, as amended at 52
FR 10522, Apr. 1, 1987]

§ 10.504 Distribution of damages
where cause of action is assigned.

If recovery is realized upon a cause of
action assigned to the United States
pursuant to 5 U.S.C. 8131, the money or
other property so received shall be ap-
plied in the following manner: After
deducting the amount of any payments
made under the Act in respect of the
injury or death on account of which
the cause of action arose, and the ex-
pense of such realization or collection,
which sum shall be placed to the credit
of the proper fund of the Office, the
surplus, if any, of such amount re-
ceived shall be paid to the beneficiary
and credited pro tanto upon any future
payment of benefits payable to him on
account of the same injury. However,
the beneficiary is entitled to not less
than one-fifth of the net amount of a

settlement or recovery remaining after
the expenses of such realization or col-
lection have been deducted.

§ 10.505 Office may require beneficiary
to settle or compromise third party
suit.

Where a beneficiary under the Act
has commenced an action in his or her
own name or has initiated such action
through an administrator of a deceased
person to recover damages against the
third party liable for the injury or
death, the Office shall, at all times,
have authority to require the bene-
ficiary or such administrator to settle
or compromise such action whenever it
shall determine that further prosecu-
tion of the cause of action is not war-
ranted. Refusal on the part of such ben-
eficiary or other person acting in the
interest of the beneficiary to make
such settlement or to effect such com-
promise when so directed shall be
deemed to be sufficient cause for re-
fusal on the part of the Office to pay or
cause to be paid any benefits under the
Act on account of the same injury or
death, or the Office may suspend or
cause to suspend the payment of bene-
fits under the Act during the period of
such refusal.

§ 10.506 Official superior’s responsibil-
ity in cases involving potential
third party liability.

If it appears that an injury or death
for which benefits are payable under
the Act was caused under cir-
cumstances creating a legal liability
upon a person or persons other than
the United States to pay damages, the
official superior or other agency offi-
cial shall investigate the third party
aspect of the injury or death and sub-
mit a report of the findings with relat-
ed documents to the Office.

[52 FR 10523, Apr. 1, 1987]

§ 10.507 Satisfaction of the interest of
the United States.

No court, insurer, attorney, or other
person shall pay or distribute to the
beneficiary or the beneficiary’s des-
ignee the proceeds of any suit or settle-
ment without first satisfying or assur-
ing satisfaction of the interest of the
United States.

[52 FR 10523, Apr. 1, 1987]
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Subpart H—Special Category
Employees

SOURCE: 52 FR 10523, Apr. 1, 1987, unless
otherwise noted.

PEACE CORPS VOLUNTEERS

§ 10.600 Definition of volunteer.
The term ‘‘volunteer’’ means—
(a) A volunteer enrolled in the Peace

Corps under 22 U.S.C. 2504;
(b) A volunteer leader enrolled in the

Peace Corps under 22 U.S.C. 2505; and
(c) An applicant for enrollment as a

volunteer or volunteer leader during a
period of training under 22 U.S.C.
2507(a) before enrollment.

§ 10.601 Applicability of the Act.
Except as provided by 5 U.S.C. 8142

and elsewhere in this subpart, the pro-
visions of the Act are applicable to
Peace Corps volunteers.

§ 10.602 When disability compensation
commences.

Pursuant to 5 U.S.C. 8142(b), entitle-
ment to disability compensation pay-
ments does not commence until the
day after the date of termination of the
volunteer’s service.

§ 10.603 Pay rate for compensation
purposes.

(a) The pay rate of a volunteer is the
lowest step of grade 7 of the General
Schedule.

(b) The pay rate of a volunteer leader
is the lowest step of grade 11 of the
General Schedule.

(c) The pay rate of a volunteer with
one or more minor children as defined
in 22 U.S.C. 2504 is the lowest step of
grade 11 of the General Schedule.

(d) The pay rate for compensation
purposes is defined as the pay rate in
effect on the date following separation,
provided that it is equal to or greater
than the pay rate on the date of injury,
and is not subject to the provisions of
5 U.S.C. 8101(4).

§ 10.604 Period of service as a volun-
teer.

The period of service of an individual
as a volunteer includes any period of
training under 22 U.S.C. 2507(a) before
enrollment as a volunteer and the pe-

riod between enrollment as a volunteer
and the termination of service as a vol-
unteer by the President or by death or
resignation.

§ 10.605 Conditions of coverage while
serving outside the United States
and the District of Columbia.

(a) Any injury suffered by a volun-
teer during any time when the volun-
teer is located abroad shall be pre-
sumed to have been sustained in the
performance of duty and any disease or
illness contracted during such time
shall be presumed to be proximately
caused by the employment, except the
presumption will be rebutted by evi-
dence that:

(1) The injury or disease or illness
was caused by the volunteer’s willful
misconduct, intent to bring about the
injury or death of self or another, or
was proximately caused by the intoxi-
cation by alcohol or illegal drugs of the
injured volunteer; or

(2) The disease or illness is shown to
have pre-existed the period of service
abroad; or

(3) The disease or illness or condition
claimed is either a manifestation of
symptoms of or consequent to a pre-ex-
isting congenital defect or abnormal-
ity.

(b) If an injury is not presumed to
have been sustained in the performance
of duty as provided by paragraph (a) of
this section, the volunteer has the bur-
den of proving by the submission of
substantial and probative evidence
that the injury was sustained in the
performance of duty with the Peace
Corps.

(c) If a disease or illness or claimed
condition, or episode thereof, comes
within exception paragraph (a)(2) or
(a)(3) of this section, the volunteer has
the burden of proving by the submis-
sion of substantial, probative and rea-
soned medical evidence that it was
proximately caused by the factors of
conditions of Peace Corps service, or
that the condition was materially ag-
gravated, or accelerated or
precipitated by factors of Peace Corps
Service.
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NON-FEDERAL LAW ENFORCEMENT
OFFICERS

§ 10.610 Definition of a law enforce-
ment officer.

For purposes of this subpart, a law
enforcement officer is defined as an
employee of a State or local govern-
ment including the governments of U.S
possessions and territories, or an em-
ployee of the United States pensioned
or pensionable under sections 521–535 of
title 4, District of Columbia Code,
whose functions include one or more of
the following:

(a) The apprehension of persons
sought for the commission of crimes,
including those sought by a law en-
forcement agency for such commission,
as well as material witnesses sought in
connection with criminal cases; or

(b) The protection or guarding of per-
sons held for the commission of crimes
or as such material witnesses; or

(c) The prevention of the commission
of crimes.

§ 10.611 Applicability.
Except as provided by 5 U.S.C. 8191

and 8192 and elsewhere in this subpart,
the provisions of the Act and subparts
A, B, and D through G are applicable to
law enforcement officers, as defined in
§ 10.610.

§ 10.612 Conditions for eligibility.
(a) The benefits of the Act are avail-

able as provided in 5 U.S.C. 8191 et seq.
and this subpart to a law enforcement
officer as defined in § 10.610 and his or
her survivors if the Office determines
that an individual on any given occa-
sion was—

(1) A law enforcement officer and to
have been engaged on a given occasion
in the apprehension or attempted ap-
prehension of any person:

(i) For the commission of a crime
against the United States, or

(ii) Who at that time was sought by a
law enforcement authority of the Unit-
ed States for the commission of a
crime against the United States, or

(iii) Who at that time was sought as
a material witness in a criminal pro-
ceeding instituted by the United
States; or

(2) A law enforcement officer and to
have been engaged on that occasion in

protecting or guarding a person held
for the commission of a crime against
the United States or as a material wit-
ness in connection with such crime; or

(3) A law enforcement officer and to
have been engaged on that occasion in
the lawful prevention of, or lawful at-
tempt to prevent, the commission of a
crime against the United States;

and to have been on that occasion not
an employee as defined in 5 U.S.C. 8101
(1) and to have sustained on that occa-
sion a personal injury for which the
United States would be required under
5 U.S.C. 8101 to pay compensation if the
individual has been on that occasion an
employee within the meaning of 5
U.S.C. 8101 (1) engaged in the perform-
ance of duty.

(b) The mere fact that an injury to a
law enforcement officer is in some way
related to the commission of a Federal
crime does not in itself bring the in-
jury within the scope of this subpart.
For the purpose of this subpart, being
engaged in the apprehension or at-
tempted apprehension of a person for
the commission of a crime against the
United States requires that the specific
criminal activity which caused the of-
ficer’s response was an actual Federal
crime. Further, where the actions
which result in an injury to an officer
are based solely on a local police mat-
ter, the later discovery (i.e., discovery
after the arrest has been made) of a
Federal crime or potential Federal
crime does not in itself bring the in-
jury within the meaning of 5 U.S.C.
8191. For example, coverage under this
subpart would extend to an officer who
responded to an armed robbery and
who was shot by the suspect. (For the
purpose of this example, the suspect
must be illegally in possession of a
firearm in violation of Federal law.)
With the officer’s knowledge of an
armed robbery (and/or the actual view-
ing of a firearm in the possession of the
suspect), the firearm would be both an
integral part of a Federal crime and a
part of the specific criminal activity to
which the officer was reacting. Cov-
erage would be extended in this situa-
tion even though the officer may not
have been aware at the time that the
suspect was in fact in violation of Fed-
eral law. However, coverage under this
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subpart would not be extended to an of-
ficer injured while apprehending an in-
dividual for a violation of local law
where it is discovered during a search
of the individual (i.e., after the arrest
has been made) that the individual was
in violation of Federal law due to ille-
gal possession of a controlled sub-
stance. In this situation, even though
the individual was in violation of Fed-
eral law, the existence of the con-
trolled substance was not a part of the
specific criminal activity to which the
officer was responding and thus did not
play a part in the apprehension. Cov-
erage would be extended in this situa-
tion if the officer had been aware of the
existence of the substance prior to the
arrest being made. To be considered a
part of the criminal activity, it would
not be necessary for the officer to
know the nature of the substance, but
only that the officer had reason to be-
lieve it was a controlled substance. If
later investigation showed that the
substance was not in fact a controlled
substance, coverage would not be ex-
tended since no Federal crime had in
fact been committed. Similarly, an of-
ficer injured while responding to an
alarm of a robbery at a federally in-
sured bank would be entitled to bene-
fits as provided by this subpart. How-
ever, coverage would not be extended
where the alarm was false since no
Federal crime had actually occurred.

(c) Coverage for injuries or death
while a law enforcement officer and to
have been engaged on that occasion in
the lawful prevention of, or lawful at-
tempt to prevent, the commission of a
crime against the United States shall
not attach unless a Federal crime had
been committed or was about to be
committed. Whether or not a Federal
crime was about to be committed can-
not be open to speculation. The threat
must be actual and imminent. How-
ever, in situations where the officer is
detailed by a competent State or local
authority to assist a Federal law en-
forcement authority in the protection
of the President of the United States,
or any other individual entitled to be
provided or actually provided protec-
tion by the U.S. Secret Service pursu-
ant to 18 U.S.C. 3056(a), 3 U.S.C. 202–209,
and the regulations promulgated pur-
suant to the latter provisions at 31

CFR 13.1—13.8, coverage will be ex-
tended for injury or death sustained in
such activity, because the threat of
Federal crime in those circumstances
is presumed to be always imminent.

(d) No person otherwise eligible to re-
ceive a benefit under this subpart be-
cause of the disability or death of an
eligible officer shall be barred from the
receipt of such benefit because the per-
son apprehended or attempted to be ap-
prehended by such officer was then
sought for the commission of a crime
against a sovereignty other than the
United States.

(e) Coverage for members of the U.S.
Park Police and those members of the
Uniformed Division of the U.S. Secret
Service who are covered under the Dis-
trict of Columbia Policemen and Fire-
men’s Retirement and Disability Act is
limited to specific activities involving
crimes against the United States, and
does not include numerous tangential
activities of law enforcement, such as
reporting for work, changing clothing
etc., even though the laws enforced in
the job deal solely with crimes against
the United States. However, members
of the Non-Uniformed Division of the
U.S. Secret Service who are covered
under the District of Columbia Police-
men and Firemen’s Retirement and
Disability Act are considered to be en-
gaged in the types of activities speci-
fied in 5 U.S.C. 8191 (1) through (3), and
are covered by the provisions of 5
U.S.C. 8191–8193 during the performance
of all official duties.

§ 10.613 Time for filing a claim.

A claim for benefits under the Act
must be received by the Office within 5
years after the injury or death. The
five-year limitation is maximum and
mandatory and is not subject to waiv-
er.

§ 10.614 How to file a notice of injury
or death.

(a) A claim for benefits due to the in-
jury or death of an eligible officer shall
be made by—

(1) Any eligible officer or survivor of
an eligible officer,
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(2) Any guardian, personal represent-
ative, or other person legally author-
ized to act on behalf of an eligible offi-
cer, his or her estate, or any of his or
her survivors, or

(3) Any association of law enforce-
ment officers which is acting on behalf
of an eligible officer or any of his or
her survivors.

(b) The form provided for filing a
claim for injury or occupational dis-
ease is CA–721.

(c) The form provided for filing a
claim for death is CA–722.

(d) A claim for benefits should be
submitted to the officer’s employing
agency for completion and forwarding
to the Office of Workers’ Compensation
Programs.

§ 10.615 Benefits.
(a) In the event of injury the Office

shall furnish to any eligible officer the
benefits, except for Continuation of
Pay, to which he or she would have
been entitled under subparts A through
H of this part if, on the occasion giving
rise to eligibility, the officer had been
an employee as defined in 5 U.S.C.
8101(1) engaged in the performance of
duty. However, such benefits shall be
reduced or adjusted as the Secretary in
his discretion may deem appropriate to
reflect comparable benefits, if any, re-
ceived by the officer (or which the offi-
cer would have been entitled to receive
but for this subpart) by virtue of actual
employment on that occasion. When an
eligible officer has contributed to a dis-
ability compensation fund, the reduc-
tion of Federal benefits provided for in
this subsection is to be limited to the
amount of the State or local govern-
ment benefits which bears the same
proportion to the full amount of such
benefits as the cost or contribution
paid by the State or local government
bears to the cost of disability coverage
for the individual officer.

(b) In the event of death the Sec-
retary shall pay to any survivor of an
eligible officer the difference, as deter-
mined by the Secretary in his discre-
tion, between the benefits to which
that survivor would be entitled if the
officer had been an employee defined in
5 U.S.C. 8101(1) engaged in the perform-
ance of duty on the occasion giving rise
to eligibility, and the comparable bene-

fits, if any, received by the survivor (or
which that survivor would have been
entitled to receive but for this subpart)
by virtue of the officer’s actual em-
ployment on that occasion. When an el-
igible officer has contributed to a sur-
vivor’s benefit fund, the reduction of
Federal benefits provided for in this
subsection is to be limited to the
amount of the State or local govern-
ment benefits which bears the same
proportion to the full amount of such
benefits as the cost or contribution
paid by the State or local government
bears to the cost of survivors’ benefits
coverage for the eligible officer.

§ 10.616 Computation of benefits.

(a) In determining the amount of
benefits payable to an eligible officer
or survivors of an eligible officer, the
Office shall compute the beneficiaries’
entitlement under the Act including
applicable cost-of-living adjustments
under 5 U.S.C. 8146a, then reduce the
amounts by any comparable benefits
payable by a State or local entity for
the same injury or death.

(b) Benefits payable under the Public
Safety Officers’ Benefit Act (42 U.S.C.
3796) for the same death constitute a
prohibited dual benefit and any bene-
fits payable under the Act will be re-
duced commensurate with the amounts
payable under 42 U.S.C. 3796. Where a
lump sum benefit is paid under 42
U.S.C. 3796, no benefits under the Act
will be paid to a beneficiary until the
entire amount, or the individual bene-
ficiaries’ portions of the entire
amount, has been fully recovered.

(c) Where one or more beneficiaries
in a death claim is not eligible to re-
ceive compensation due to the fact
that comparable benefits from a State
or local program or benefits payable
under another Federal program exceed
what is payable to the individual(s)
under the Act, no adjustment shall be
made to the percentage(s) upon which
compensation is computed for other
beneficiaries until the happening of an
event which would otherwise change
the criteria for determining entitle-
ment under the Act, e.g., death or re-
marriage of a spouse, a child turning 18
or marrying, or the birth of a post-
humous child.
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§ 10.617 Responsibilities of the claim-
ant, the employing agency and the
Office.

(a) The claimant, or someone acting
on his or her behalf as specified in
§ 10.614(a), shall be responsible for fully
completing all forms, or portions
thereof, which require information of
the claimant, as well as for providing
any supporting documentation or
statements requested in support of the
claim for benefits.

(b) The employing law enforcement
agency is responsible for fully complet-
ing all necessary portions of claim
forms designated for the employing
agency and for submitting evidence
necessary to the Officer’s determina-
tion of coverage under 5 U.S.C. 8191 in-
cluding police reports, investigative re-
ports, and records providing or disprov-
ing the involvement of a Federal crime
or Federal felony.

(c) The Office is responsible for eval-
uating a claim, advising of the defi-
ciencies in a claim and requesting sup-
portive information of the claimant
and employing agency. Nothing in this
subpart shall be construed as placing
the burden on the Office to secure the
information needed to discharge the re-
sponsibilities of the claimant(s) or the
employing agency.

§ 10.618 Consultation with Attorney
General and other agencies.

The Secretary may refer any applica-
tion received pursuant to this subpart
to the Attorney General for assistance,
comments and advice as to any deter-
mination required to be made pursuant
to 5 U.S.C. 8191. The Secretary may re-
quest any Federal department or agen-
cy to supply any statistics, data or any
other materials deemed necessary to
carry out the functions of this subpart.
Each such department or agency shall
cooperate with the Secretary and, to
the extent permitted by law, furnish
such materials to him or her.

§ 10.619 Cooperation with State and
local agencies.

The Secretary shall cooperate fully
with the appropriate State and local
officials, and shall take all other prac-
ticable measures, to assure that the
benefits of this subpart and the Act are
made available to eligible officers and

their survivors with a minimum of
delay and difficulty.

FEDERAL GRAND AND PETIT JURORS

§ 10.620 Definition of juror.

The term ‘‘juror’’ means an individ-
ual selected pursuant to chapter 21 of
title 28, United States Code, and serv-
ing as a petit or grand juror.

§ 10.621 Applicability.

Except as provided by 28 U.S.C. 1877
and elsewhere in the subpart, the pro-
visions of the Act and subparts A, B, C,
and D through G are applicable to Fed-
eral grand or petit jurors as defined in
§ 10.620.

§ 10.622 Performance of duty.

(a) Performance of duty as a juror in-
cludes that time when a juror is

(1) In attendance at court pursuant
to a summons,

(2) In deliberation,
(3) Sequestered by order of a judge, or
(4) At a site, by order of the court, for

the taking of a view.
(b) For the purposes of this subpart, a

juror is not in the performance of duty
while traveling to or from home in con-
nection with the activities enumerated
in paragraphs (a)(1) through (4) of this
section.

§ 10.623 When disability compensation
commences.

Pursuant to 28 U.S.C. 1877, entitle-
ment to disability compensation pay-
ments does not commence until the
day after the date of termination of
service as a juror.

§ 10.624 Pay rate for compensation
purposes.

For the purpose of computing com-
pensation payable for disability or
death, a juror is deemed to receive pay
at the minimum rate for grade GS–2 of
the General Schedule unless his or her
actual pay as a Government employee
while serving on court leave is higher,
in which case the pay rate for com-
pensation purposes is determined in ac-
cordance with 5 U.S.C. 8114.
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PART 25—COMPENSATION FOR
DISABILITY AND DEATH OF NON-
CITIZEN FEDERAL EMPLOYEES
OUTSIDE THE UNITED STATES

Subpart A—General Provisions

Sec.
25.1 General statement.
25.2 General adoption of local law.
25.3 General provisions relating to special

schedule.
25.4 Authority to settle and pay claims.
25.5 Applicable criteria.
25.6 Third and fourth country nationals.
25.7 Non-citizen residents of possessions.

Subpart B—Special Schedule of
Compensation

25.11 Compensation for disability.
25.12 Compensation for death.
25.13 General provisions.

Subpart C—Extensions of Special Schedule
of Compensation

25.21 Republic of the Philippines.
25.22 Australia.
25.23—25.24 [Reserved]
25.25 Republic of Korea.
25.26 Japanese seamen.
25.27 Territory of Guam (nonresident

aliens).

AUTHORITY: Sec. 32, 39 Stat. 749, as amend-
ed; (5 U.S.C. 8145, 8149); 1946 Reorg. Plan No.
2, sec. 3, 3 CFR 1943–1948 Comp., p. 1064; 60
Stat. 1095; 1950 Reorg. Plan No. 19, sec. 1, 3
CFR 1949–1953 Comp., p. 1010; 64 Stat. 1271,
unless otherwise noted.

SOURCE: 40 FR 6891, Feb. 14, 1975, unless
otherwise noted.

Subpart A—General Provisions

§ 25.1 General statement.
The provisions of this part shall

apply in respect to compensation,
under the Federal Employees’ Com-
pensation Act, payable only to employ-
ees of the United States who are nei-
ther citizens nor residents of the Unit-
ed States, any territory, or Canada, or
payable to any dependents of such em-
ployees. It has previously been deter-
mined, pursuant to 5 U.S.C. 8137, that
the amount of compensation, as pro-
vided under such Act, is substantially
disproportionate to the compensation
for disability or death which is payable
in similar cases under local law, regu-
lation, custom, or otherwise, in areas

outside the United States, any terri-
tory, or Canada. Therefore, in respect
to cases of such employees whose in-
jury (or injury resulting in death) has
occurred subsequent to December 7,
1941, or may occur, the following provi-
sions shall be applicable.

§ 25.2 General adoption of local law.

(a) Pursuant to the provisions of 5
U.S.C. 8137, the benefit features of local
workers’ compensation laws, or provi-
sions in the nature of workers’ com-
pensation, in effect in the areas re-
ferred to in § 25.1, shall, effective as of
December 7, 1941, by adoption and ad-
aptation, as recognized by the Direc-
tor, Office of Workers’ Compensation
Programs, apply in the cases of the em-
ployees specified in § 25.1: Provided,
however, That there is not established
and promulgated under this part, for
the particular locality, or for a class of
employees in the particular locality, a
special schedule of compensation for
injury or death.

(b) The benefit provisions as thus
adopted or adapted are those dealing
with the money payments for injury
and death (including provisions dealing
with medical, surgical, hospital and
similar treatment and care), as well as
those dealing with services and pur-
poses forming an integral part of the
local plan, provided they are of a kind
or character similar to services and
purposes authorized by the Federal
Employees’ Compensation Act. Proce-
dural provisions, designations of class-
es of beneficiaries in death cases, limi-
tations (except those affecting
amounts of benefit payments), and any
other provisions not directly affecting
the amounts of the benefit payments,
in such local plans, shall not apply, but
in lieu thereof the pertinent provisions
of the Federal Employees’ Compensa-
tion Act shall apply, unless modified
by further specification in this section.
However, the Director may at any time
modify, limit or redesignate the class
or classes of beneficiaries entitled to
death benefits, including the designa-
tion of persons, representatives, or
groups entitled to payment under local
statute or custom whether or not in-
cluded in the classes of beneficiaries
otherwise specified by this subchapter.
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(c) Compensation in all cases of such
employees paid and closed prior to the
effective date of the regulations in this
part shall be deemed compromised and
paid under 5 U.S.C. 8137; in all other
cases compensation may be adjusted to
conform with the regulations in this
part, or the beneficiary may by com-
promise or agreement with the Direc-
tor have compensation continued on
the basis of a previous adjustment of
the claim.

(d) Persons employed in a country or
area having no well-defined workers’
compensation benefits structure shall
be accorded the benefits provided—ei-
ther by local law or special schedule—
in a nearby country as determined by
the Director. In selecting the benefit
structure to be applied, equity and ad-
ministrative feasibility shall be given
due consideration, as well as local cus-
tom.

(e) Compensation for disability and
death of noncitizens outside the United
States under this part, whether paid
under local law or special schedule,
shall in no event exceed that generally
payable under the Federal Employees’
Compensation Act.

§ 25.3 General provisions relating to
special schedule.

The special schedule established by
subpart B of this part is intended as
the vehicle of general basic provisions,
to be adapted, with such modifications
as may be necessary, and as local con-
ditions outside the United States re-
quire. The application of this special
schedule will be by specific and appro-
priate provision in the regulations in
this part, such provision specifying the
locality to which applied, and the par-
ticular modifications of or additions to
the schedule, as may be made.

§ 25.4 Authority to settle and pay
claims.

In addition to the authority to re-
ceive, process, and pay claims, when
delegated such representative or agen-
cy receiving delegation of authority
shall, in respect to cases adjudicated
under this part, and when so authorized
by the Director, have authority (a) to
make lump sum awards (in the manner
prescribed by 5 U.S.C. 8135) whenever
such authorized representative shall

deem such settlement to be for the best
interest of the United States, and (b) to
compromise and pay claims for any
benefits provided for under this part,
including claims in which there is a
dispute as to jurisdiction or other
facts, or questions of law. The Director
shall, in administrative instructions to
the particular representative con-
cerned, establish such procedures in re-
spect to action under this section as
may be deemed necessary, and may
specify the scope of any administrative
review of such action.

§ 25.5 Applicable criteria.
The following criteria shall apply to

cases of employees specified in § 25.1
and such cases, if otherwise compen-
sable, shall be approved only upon evi-
dence of the following nature without
regard to the date of injury or death
for which claim is made:

(a) Appropriate certification by the
Federal employing establishment, or;

(b) An armed service’s casualty or
medical record, or;

(c) Verification of the employment
and casualty by military personnel, or;

(d) Recommendation of an armed
service’s ‘‘Claim Service’’ based on in-
vestigations conducted by it.

(79 Stat. 592)

§ 25.6 Third and fourth country na-
tionals.

(a) Definitions. (1) A third country na-
tional is a person who is neither a citi-
zen nor resident of the United States
who is hired by the United States in
the person’s country of citizenship or
residence for employment in another
foreign country, or in a possession or
territory of the United States.

(2) A fourth country national is a
person who is neither a citizen nor resi-
dent of either the country of hire or
the place of employment, but otherwise
meets the definition of third country
national.

(3) ‘‘Benefits applicable to local
hires’’ are the benefits provided in this
part by local law or special schedule, as
determined by the Director. In relation
to a United States territory or posses-
sion, local law means only the law of
the particular territory or possession.

(b) Benefits payable. (1) Third and
fourth country nationals shall be paid
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the benefits applicable to local hires in
the country of hire or the place of em-
ployment, whichever benefits are
greater, provided that all benefits pay-
able on account of one injury must be
paid under the same benefit structure.

(2) Where no well-defined workers’
compensation benefits structure is pro-
vided in either the country of hire or
the place of employment, the provi-
sions of § 25.2(d) shall apply.

(3) Where equitable considerations as
determined by the Director so warrant,
a fourth country national may be
awarded benefits applicable to local
hires in his home country.

§ 25.7 Non-citizen residents of posses-
sions.

An employee who is a bona fide per-
manent resident of any United States
possession, territory, commonwealth
or trust territory shall be accorded the
full benefits of the basic law (Federal
Employees’ Compensation Act, as
amended), provided that the applica-
tion of the minimum benefit provisions
therein shall be governed by the re-
strictions set forth in 5 U.S.C. 8138.

Subpart B—Special Schedule of
Compensation

§ 25.11 Compensation for disability.
Compensation for disability shall be

paid to the employee as follows:
(a) Permanent total disability. In case

of disability, total in character and
permanent in quality, 662⁄3 per centum
of the monthly pay during the continu-
ance of such disability.

(b) Temporary total disability. In case
of disability, total in character and
temporary in quality, 662⁄3 per centum
of the monthly pay during the continu-
ance of such disability.

(c) Permanent partial disability. In case
of disability, partial in character and
permanent in quality, 662⁄3 per centum
of the monthly pay, for the following
losses and periods:

(1) Arm lost, 280 weeks’ compensa-
tion.

(2) Leg lost, 248 weeks’ compensation.
(3) Hand lost, 212 weeks’ compensa-

tion.
(4) Foot lost, 173 weeks’ compensa-

tion.
(5) Eye lost, 140 weeks’ compensation.

(6) Thumb lost, 51 weeks’ compensa-
tion.

(7) First finger lost, 28 weeks’ com-
pensation.

(8) Great toe lost, 26 weeks’ com-
pensation.

(9) Second finger lost, 18 weeks’ com-
pensation.

(10) Third finger lost, 17 weeks’ com-
pensation.

(11) Toe, other than great toe, lost, 8
weeks’ compensation.

(12) Fourth finger lost, 7 week’s com-
pensation.

(13) Loss of hearing: One ear, 52
weeks’ compensation; both ears, 200
weeks’ compensation.

(14) Phalanges: Compensation for loss
of more than one phalanx of a digit
shall be the same as for the loss of the
entire digit. Compensation for loss of
the first phalanx shall be one-half of
the compensation for the loss of the en-
tire digit.

(15) Amputated arm or leg: Com-
pensation for an arm or a leg, if ampu-
tated at or above the elbow or the
knee, shall be the same as for the loss
of the arm or leg; but, if amputated be-
tween the elbow and the wrist, or be-
tween the knee and the ankle, the com-
pensation shall be the same as for the
loss of the hand or the foot.

(16) Binocular vision or per centum of
vision: Compensation for loss of bin-
ocular vision, or for 80 per centum or
more of the vision of an eye shall be
the same as for the loss of the eye.

(17) Two or more digits: Compensa-
tion for loss of two or more digits, one
or more phalanges of two or more dig-
its of a hand or foot may be propor-
tioned to the loss of use of the hand or
foot occasioned thereby, but shall not
exceed the compensation for the loss of
a hand or a foot.

(18) Total loss of use: Compensation
for a permanent total loss of use of a
member shall be the same as for loss of
the member.

(19) Partial loss or partial loss of use:
Compensation for permanent partial
loss or loss of use of a member may be
for proportionate loss of use of the
member.

(20) Consecutive awards: In any case
in which there shall be a loss or loss of
use of more than one member or parts
of more than one member, set forth in
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paragraphs (c)(1) to (19), inclusive, of
this section but not amounting to per-
manent total disability, the award of
compensation shall be for the loss or
loss of use of each such member or part
thereof, which awards shall run con-
secutively, except that where the in-
jury affects only two or more digits of
the same hand or foot, paragraph
(c)(17) of this section shall apply.

(21) Other cases: In all other cases
within this class of disability the com-
pensation during the continuance of
disability shall be that proportion of
compensation for permanent total dis-
ability, as determined under paragraph
(a) of this section, which is equal in
percentage to the degree or percentage
of physical impairment caused by the
disability.

(22) Compensation under paragraph
(c)(1) to (21), inclusive, of this section
for permanent partial disability shall
be in addition to any compensation for
temporary total or temporary partial
disability under this section, and
awards for temporary total, temporary
partial, and permanent partial disabil-
ity shall run consecutively.

(d) Temporary partial disability. In
case of disability, partial in character
and temporary in quality, during the
continuance of disability that propor-
tion of compensation for temporary
total disability, as determined under
paragraph (b) of this section, which is
equal in percentage to the degree or
percentage of physical impairment
caused by the disability.

§ 25.12 Compensation for death.
If the disability causes death the

compensation shall be payable in the
amount and to or for the benefit of the
persons, determined as follows:

(a) To the undertaker or person enti-
tled to reimbursement, reasonable fu-
neral expenses not exceeding $200.

(b) To the widow, if there is no child,
35 per centum of the monthly pay until
her death or remarriage.

(c) To the widower, if there is no
child and if wholly dependent for sup-
port upon the deceased employee at the
time of her death, 35 per centum of the
monthly pay until his death or remar-
riage.

(d) To the widow or widower, if there
is a child, the compensation payable

under paragraph (b) or (c) of this sec-
tion, and in addition thereto 10 per cen-
tum of the monthly wage for each
child, not to exceed a total of 662⁄3 per
centum for such widow or widower and
children. If a child has a guardian
other than the surviving widow or wid-
ower, the compensation payable on ac-
count of such child shall be paid to
such guardian. The compensation of
any child shall cease when he or she
dies, marries, or reaches the age of 18
years, or if over such age, and incapa-
ble of self-support, becomes capable of
self-support.

(e) To the children, if there is no
widow or widower, 25 per centum of
such monthly pay for one child and 10
per centum thereof for each additional
child, not to exceed a total of 662⁄3 per
centum thereof, divided among such
children share and share alike. The
compensation of each child shall be
paid until he or she dies, marries, or
reaches the age of 18, or if over such
age, and incapable of self-support, be-
comes capable of self-support. The
compensation of a child under legal age
shall be paid to its guardian, if there is
one, otherwise to the person having the
custody or care of such child, for such
child, as the Director in his or her dis-
cretion shall determine.

(f) To the parents, if one is wholly de-
pendent for support upon the deceased
employee at the time of his death and
the other is not dependent to any ex-
tent, 25 per centum of such monthly
pay; if both are wholly dependent, 20
per centum thereof to each; if one is or
both are partly dependent, a propor-
tionate amount in the discretion of the
Director. The compensation to a parent
or parents in the percentages specified
shall be paid if there is no widow, wid-
ower, or child, but if there is a widow,
widower, or child, there shall be paid so
much of such percentages for a parent
or parents, as, when added to the total
of the percentages of the widow, wid-
ower, and children, will not exceed a
total 662⁄3 per centum of such pay.

(g) To the brothers, sisters, grand-
parents, and grandchildren, if one is
wholly dependent upon the deceased
employee for support at the time of his
or her death, 20 per centum of such pay
to such dependent if more than one are
wholly dependent; 30 per centum of
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such pay, divided among such depend-
ents share and share alike; if there is
no one of them wholly dependent, but
one or more are partly dependent, 10
per centum of such pay divided among
such dependents share and share alike.
The compensation to such beneficiaries
shall be paid if there is no widow, wid-
ower, child, or dependent parent. If
there is a widow, widower, child, or de-
pendent parent, there shall be paid so
much of the above percentages as,
when added to the total of the percent-
ages payable to the widow, widower,
children, and dependent parents, will
not exceed a total of 662⁄3 per centum of
such pay.

(h) The compensation of each bene-
ficiary under paragraphs (f) and (g) of
this section shall be paid until he or
she, if a parent or grandparent, dies,
marries, or ceases to be dependent, or,
if a brother, sister, or grandchild, dies,
marries, or reaches the age of 18 years,
or if over such age and incapable of
self-support becomes capable of self-
support. The compensation of a broth-
er, sister, or grandparent under legal
age shall be paid to his or her guardian,
if there is one, otherwise to the person
having the custody or care of such
child, for such child, as the Director in
his or her discretion shall determine.

(i) Upon the cessation of any person’s
compensation for death under this sub-
part, the compensation of any remain-
ing person entitled to the continuation
of compensation in the same case shall
be adjusted, so that the continuing
compensation shall be at the same rate
such person would have received, had
no award been made to the person
whose compensation was terminated.

(j) In case there are two or more
classes of persons entitled to com-
pensation for death under this subpart,
and the apportionment of such com-
pensation as above provided would re-
sult in injustice, the Director may in
his or her discretion modify the appor-
tionments to meet the requirements of
the case.

§ 25.13 General provisions.

(a) The definitions of terms in the
Federal Employees’ Compensation Act
of September 7, 1916, as amended shall
apply to terms used in this subpart.

(b) The provisions of such Act unless
modified by this subpart, or unless oth-
erwise inapplicable, shall be applied
whenever possible in the application of
this subpart.

(c) The provisions of the regulations
for the administration of the Federal
Employees’ Compensation Act, as
amended, and as supplemented from
time to time by instructions applicable
to this subpart, shall apply in the ad-
ministration of compensation under
this subpart, whenever they can rea-
sonably be applied.

Subpart C—Extensions of Special
Schedule of Compensation

§ 25.21 Republic of the Philippines.
(a) Modified special schedule of com-

pensation. The special schedule of com-
pensation established in subpart B of
this part shall apply, with the modi-
fications or additions specified in para-
graphs (b) through (k) of this section,
in the Republic of the Philippines, to
injury or death occurring on or after
July 1, 1968, with the following limita-
tions:

(1) Temporary disability. Benefits for
payments accruing on and after July 1,
1969, for injuries causing temporary
disability and which occurred on and
after July 1, 1968, shall be payable at
the rates in the special schedule as
modified in this section.

(2) Permanent disability and death.
Benefits for injuries occurring on and
after July 1, 1968, which cause perma-
nent disability or death shall be pay-
able at the rates specified in the spe-
cial schedule as modified in this sec-
tion for (i) all awards not paid in full
before July 1, 1969, and (ii) any award
paid in full prior to July 1, 1969: Pro-
vided, That application for adjustment
is made, and the adjustment will result
in additional benefits of at least $10.
(In the case of injuries or death occur-
ring on or after December 8, 1941, and
prior to July 1, 1968, the special sched-
ule as modified in this section may be
applied to prospective awards for per-
manent disability or death, provided
that the monthly and aggregate maxi-
mum provisions in effect at the time of
injury or death shall prevail. These
maxima are $50 and $4,000, respec-
tively.)
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(b) Death benefits. 400 weeks’ com-
pensation at two-thirds of the weekly
wage rate, shared equally by the eligi-
ble survivors in the same class.

(c) Death beneficiaries. Benefits are
payable to the survivors in the follow-
ing order of priority (all beneficiaries
in the highest applicable cases are en-
titled to share equally):

(1) Widow, dependent widower, and
unmarried children under 18, or over 18
and totally incapable of self-support.

(2) Dependent parents.
(3) Dependent grandparents.
(4) Dependent grandchildren, broth-

ers and sisters who are unmarried and
under 18, or over 18 and totally incapa-
ble of self-support.

(d) Burial allowance. 14 weeks’ wages
or $400, whichever is less, payable to
the eligible survivor(s), regardless of
the actual expense. If there is no eligi-
ble survivor, actual burial expenses
may be paid or reimbursed, in amount
not to exceed what would be paid to an
eligible survivor.

(e) Permanent total disability. 400
weeks’ compensation at two-thirds of
the weekly wage rate.

(f) Permanent partial disability. Where
applicable the compensation provided
in paragraphs (c)(1) through (19) of the
special schedule, subject to an aggre-
gate limitation of 400 weeks’ com-
pensation. In all other cases, provided
for permanent total disability that pro-
portion of the compensation (para-
graph (e) of this section) which is
equivalent to the degree or percentage
of physical impairment caused by the
disability.

(g) Temporary partial disability. Two-
thirds of the weekly loss of wage-earn-
ing capacity.

(h) Compensation period for temporary
disability. Compensation for temporary
disability is payable for a maximum
period of 80 weeks.

(i) Maximum compensation. The total
aggregate compensation payable in any
case, for injury or death or both, shall
not exceed $8,000, exclusive of medical
costs and burial allowance. The weekly
rate of compensation disability or
death shall not exceed $35.

(j) Method of payment. Only com-
pensation for temporary disability
shall be payable periodically. Com-
pensation for permanent disability and

death shall be payable in full at the
time extent of entitlement is estab-
lished.

(k) Exceptions. The Director in his or
her discretion may make exceptions to
these regulations by:

(1) Reapportioning death benefits, for
the sake of equity.

(2) Excluding from consideration po-
tential death beneficiaries who are not
available to receive payment.

(3) Paying compensation for perma-
nent disability or death on a periodic
basis, where this method of payment is
considered to be in the best interest of
the beneficiary.

§ 25.22 Australia.
(a) The special schedule of compensa-

tion established by subpart B of this
part shall apply with the modifications
or additions specified in paragraph (b)
of this section, as of December 8, 1941,
in Australia, in all cases of injury (or
death from injury) which occurred be-
tween December 8, 1941, and December
31, 1961, inclusive, and shall be applied
retrospectively in all such cases of in-
jury (or death from injury). Compensa-
tion in all such cases pending as of
July 15, 1946, shall be readjusted ac-
cordingly, with credit taken in the
amount of compensation paid prior to
such date. Refund of compensation
shall not be required if the amount of
compensation paid in any such case,
otherwise than through fraud,
mispresentation, or mistake, and prior
to July 15, 1946, exceeds the amount
provided for under this paragraph; and
such case shall be deemed compromised
and paid under 5 U.S.C. 8137.

(b) The total aggregate compensation
payable in any case under paragraph
(a) of this section, for injury or death
or both, shall not exceed the sum of
$4,000, exclusive of medical costs. The
maximum monthly rate of compensa-
tion in any such case shall not exceed
the sum of $50.

(c) The benefit amounts payable
under the provisions of the Common-
wealth Employees’ Compensation Act
of 1930–1964, Australia, shall apply as of
January 1, 1962, in Australia, as the ex-
clusive measure of compensation in
cases of injury (or death from injury)
according on and after January 1, 1962,
and shall be applied retrospectively in
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all such cases, occurring on and after
such date: Provided, That the com-
pensation payable under the provisions
of this paragraph shall in no event ex-
ceed that payable under the Federal
Employees’ Compensation Act.

(5 U.S.C. 8137, 8138, 8145, 8149); Reorganization
Plan No. 19 of 1950 (64 Stat. 1271, 3 CFR 1949–
1953 Comp., p. 1010); and General Order No. 46
(Rev.) (24 FR 8472))

§§ 25.23—25.24 [Reserved]

§ 25.25 Republic of Korea.
(a) Modified special schedule of com-

pensation. The special schedule of com-
pensation established in subpart B of
this part shall apply, with the modi-
fications or additions specified in para-
graphs (b) through (k) of this section in
the Republic of Korea, to injury or
death occurring on or after July 1, 1968,
with the following limitations:

(1) Temporary disability. Benefits for
payments accruing on and after July 1,
1969, for injuries causing temporary
disability and which occurred on and
after July 1, 1968, shall be payable at
the rates specified in the special sched-
ule as modified in this section.

(2) Permanent disability and death.
Benefits for injuries occurring on and
after July 1, 1968, which cause perma-
nent disability or death shall be pay-
able at rates specified in the special
schedule as modified in this section for
(i) all awards not paid in full before
July 1, 1969, and (ii) any award paid in
full prior to July 1, 1969: Provided, That
application for adjustment is made,
and the adjustment will result in addi-
tional benefits of at least $10. (In the
case of injury or death occurring on or
after December 1, 1954, and prior to
July 1, 1968, the special schedule as
modified in this section may be applied
to prospective awards for permanent
disability or death: Provided, That the
monthly and aggregate maximum pro-
visions in effect at the time of injury
or death shall prevail. These maxima
are $50 and $4,000, respectively.)

(b) Death benefits. 400 weeks’ com-
pensation at two-thirds of the weekly
wage rate, shared equally by the eligi-
ble survivors in the same class.

(c) Death beneficiaries. Benefits are
payable to survivor or survivors in the
following order of priority:

(1) Spouse.
(2) Unmarried children who were sup-

ported by or lived with the deceased
employee at the time of death.

(3) Parents who were supported by or
lived with the deceased employee at
the time of death.

(4) Unmarried grandchildren who
were supported by or lived with the de-
ceased employee at the time of death.

(5) Grandparents who were supported
by or lived with the deceased employee
at the time of death.

(6) Unmarried brothers and sisters
who were supported by or lived with
the deceased employee at the time of
death.

(d) Burial allowance. 14 weeks’ wages
or $400, whichever is less, payable to
the eligible survivor(s), regardless of
the actual expense. If there is no eligi-
ble survivor, actual burial expenses
may be paid or reimbursed, in an
amount not to exceed what would be
paid to an eligible survivor.

(e) Permanent total disability. 400
weeks’ compensation at two-thirds of
the weekly wage rate.

(f) Permanent partial disability. Where
applicable, the compensation provided
in paragraphs (c)(1) through (19) of the
special schedule, subject to an aggre-
gate limitation of 400 weeks’ com-
pensation. In all other cases, that pro-
portion of the compensation provided
for permanent total disability (para-
graph (e) of this section) which is
equivalent to the degree or percentage
of physical impairment caused by the
disability.

(g) Temporary partial disability. Two-
thirds of the weekly loss of wage-earn-
ing capacity.

(h) Compensation period of temporary
disability. Compensation for temporary
disability is payable for a maximum
period of 80 weeks.

(i) Maximum compensation. The total
aggregate compensation payable in any
case, for injury or death or both, shall
not exceed $8,000, exclusive of medical
costs and burial allowance. The weekly
rate of compensation for disability or
death shall not exceed $35.

(j) Method of payment. Only com-
pensation for temporary disability
shall be payable periodically. Com-
pensation for permanent disability and
death shall be payable in full at the
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time extent of entitlement is estab-
lished.

(k) Exceptions. The Director may in
his or her discretion make exception to
these regulations by:

(1) Reapportioning death benefits, for
the sake of equity.

(2) Excluding from consideration po-
tential death beneficiaries who are not
available to receive payment.

(3) Paying compensation for perma-
nent disability or death on a periodic
basis, where this method of payment is
considered to be in the best interest of
the beneficiary.

§ 25.26 Japanese seamen.
(a) The special schedule of compensa-

tion established by subpart B of this
part shall apply, with the modifica-
tions or additions specified in para-
graphs (b) through (i) of this section, as
of November 1, 1971, to injuries sus-
tained outside the continental United
States or Canada by direct-hire Japa-
nese seamen who are neither citizens
nor residents of the United States or
Canada and who are employed by the
Military Sealift Command in Japan.

(b) Temporary total disability. Weekly
compensation shall be paid at 75 per-
cent of the weekly wage rate.

(c) Temporary partial disability. Week-
ly compensation shall be paid at 75 per-
cent of the weekly loss in wage- earn-
ing capacity.

(d) Permanent total disability. Com-
pensation shall be paid in a lump sum
equivalent to 360 weeks’ wages.

(e) Permanent partial disability. (1) The
provisions of § 25.11 shall apply to the
types of permanent partial disability
enumerated in paragraphs (c)(1)
through (19) of that section, Provided,
That weekly compensation shall be
paid at 75 percent of the weekly wage
rate, and Further provided, That the
number of weeks allowed for specified
losses shall be changed as follows:

(i) Arm lost, 312 weeks.
(ii) Leg lost, 288 weeks.
(iii) Hand lost, 244 weeks.
(iv) Foot lost, 205 weeks.
(v) Eye lost, 160 weeks.
(vi) Thumb lost, 75 weeks.
(vii) First finger lost, 46 weeks.
(viii) Second finger lost, 30 weeks.
(ix) Third finger lost, 25 weeks.
(x) Fourth finger lost, 15 weeks.

(xi) Great toe lost, 38 weeks.
(xii) Toe, other than great toe lost, 16

weeks.
(2) In all other cases, that proportion

of the compensation provided for per-
manent total disability (paragraph (d)
of the section) which is equivalent to
the degree or percentage of physical
impairment caused by the injury.

(f) Death. If there are two or more eli-
gible survivors, compensation equiva-
lent to 360 weeks’ wages shall be paid
to the survivors, share and share alike.
If there is only one eligible survivor,
compensation equivalent to 300 weeks’
wages shall be paid. The following sur-
vivors are eligible for death benefits:

(1) Spouse who lived with or was de-
pendent upon the employee.

(2) Unmarried children under 21 who
lived with or were dependent upon the
employee.

(3) Adult children who were depend-
ent upon the employee by reason of
physical or mental disability.

(4) Dependent parents, grandparents
and grandchildren.

(g) Burial allowance. $1,000 payable to
the eligible survivor(s), regardless of
actual expenses. If there are no eligible
survivors, actual expenses may be paid
or reimbursed, up to $1,000.

(h) Method of payment. Only com-
pensation for temporary disability
shall be payable periodically, as enti-
tlement accrues. Compensation for per-
manent disability and death shall be
payable in a lump sum.

(i) Maxima. In all cases (temporary
disability, permanent disability, and
death) the maximum weekly benefit
shall be $130. Also, except in cases of
permanent total disability and death,
the aggregate maximum compensation
payable for any injury shall be $40,000.

(j) Prior injury. In cases where injury
or death occurred prior to November 1,
1971, benefits will be paid in accord
with regulations previously promul-
gated.

§ 25.27 Territory of Guam (nonresident
aliens).

(a) The special schedule of compensa-
tion established by subpart B of this
part shall apply, with the modifica-
tions or additions specified in para-
graphs (b) through (k) of this section,
to injury or death occurring on or after
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July 1, 1971, in the Territory of Guam
to nonresident alien employees re-
cruited in foreign countries for em-
ployment by the military departments
in the Territory of Guam. However, the
Director may, in his or her discretion,
adopt the benefit features and provi-
sions of local workers’ compensation
law as provided in subpart A of this
part, or substitute the special schedule
in subpart B of this part or other modi-
fications of the special schedule in this
subpart C, if such adoption or substi-
tution would be to the advantage of the
employee or his beneficiary. This
schedule shall not apply to any em-
ployee who becomes a permanent resi-
dent in the Territory of Guam prior to
the date of his or her injury or death.

(b) Death benefits. 400 weeks’ com-
pensation at two-thirds of the weekly
wage rate, shared equally by the eligi-
ble survivors in the same class.

(c) Death beneficiaries. Beneficiaries
of death benefits shall be determined in
accordance with the laws or customs of
the country of recruitment.

(d) Burial allowance. 14 weeks’ wages
or $400, whichever is less, payable to
the eligible survivor(s), regardless of
the actual expense. If there is no eligi-
ble survivor, actual burial expenses
may be paid or reimbursed, in an
amount not to exceed what would be
paid to an eligible survivor.

(e) Permanent total disability. 400
weeks’ compensation at two-thirds of
the weekly wage rate.

(f) Permanent partial disability. Where
applicable, the compensation provided
in paragraphs (1) through (19) of para-
graph (c) of § 25.11, subject to an aggre-
gate limitation of 400 weeks’ com-

pensation. In all other cases, that pro-
portion of the compensation provided
for permanent total disability (para-
graph (e) of this section) which is
equivalent to the degree or percentage
of physical impairment caused by the
disability.

(g) Temporary partial disability. Two-
thirds of the weekly loss of wage- earn-
ing capacity.

(h) Compensation period for temporary
disability. Compensation for temporary
disability is payable for a maximum
period of 80 weeks.

(i) Maximum compensation. The total
aggregate compensation payable in any
case, for injury or death or both, shall
not exceed $24,000, exclusive of medical
costs and burial allowance. The weekly
rate of compensation for disability or
death shall not exceed $70.

(j) Method of payment. Compensation
for temporary disability shall be pay-
able periodically. Compensation for
permanent disability and death shall
be payable in full at the time extent of
entitlement is established.

(k) Exceptions. The Director may in
his or her discretion make exception to
the regulations in this section by:

(1) Reapportioning death benefits for
the sake of equity.

(2) Excluding from consideration po-
tential beneficiaries of a deceased em-
ployee who are not available to receive
payment.

(3) Paying compensation for perma-
nent disability or death on a periodic
basis, where this method of payment is
considered to be in the best interest of
the employee or his beneficiary(ies).

(5 U.S.C. 8137, 8145, 8149)

VerDate 16-MAY-97 10:10 May 17, 1997 Jkt 174056 PO 00000 Frm 00075 Fmt 8010 Sfmt 8010 E:\CFR\174056.013 174056



76

20 CFR Ch. I (4–1–97 Edition)§ 61.1

SUBCHAPTERS C—E [RESERVED]
SUBCHAPTER F—COMPENSATION FOR INJURY, DISABILITY,

DEATH, OR ENEMY DETENTION OF EMPLOYEES OF CON-
TRACTORS WITH THE UNITED STATES

PART 61—CLAIMS FOR COM-
PENSATION UNDER THE WAR
HAZARDS COMPENSATION ACT,
AS AMENDED

Subpart A—General Provisions

Sec.
61.1 Statutory provisions.
61.2 Administration of the Act and this

chapter.
61.3 Purpose and scope of this part.
61.4 Definitions and use of terms.

Subpart B—Reimbursement of Carriers

61.100 General reimbursement provisions.
61.101 Filing a request for reimbursement.
61.102 Disposition of reimbursement re-

quests.
61.103 Examination of records of carrier.
61.104 Reimbursement of claims expense.
61.105 Direct payment of benefits.

Subpart C—Compensation for Injury,
Disability or Death

61.200 Entitlement to benefits.
61.201 Filing of notice and claim.
61.202 Time limitations for filing notice and

claim.
61.203 Limitations on and deductions from

benefits.
61.204 Furnishing of medical treatment.
61.205 Burial expense.
61.206 Reports by employees and depend-

ents.

Subpart D—Detention Benefits

61.300 Payment of detention benefits.
61.301 Filing a claim for detention benefits.
61.302 Time limitations for filing a claim

for detention benefits.
61.303 Determination of detention status.
61.304 Limitations on and deductions from

detention benefits.
61.305 Responsibilities of dependents receiv-

ing detention benefits.
61.306 Transportation of persons released

from detention and return of employees.
61.307 Transportation of recovered bodies of

missing persons.

Subpart E—Miscellaneous Provisions

61.400 Custody of records relating to claims
under the War Hazards Compensation
Act.

61.401 Confidentiality of records.
61.402 Protection, release, inspection and

copying of records.
61.403 Approval of claims for legal and other

services.
61.404 Assignments; creditors.

AUTHORITY: 1950 Reorg. Plan No. 19, sec. 1,
3 CFR, 1949–1953 Comp., p. 1010, 64 Stat. 1271;
5 U.S.C. 8145, 8149; 42 U.S.C. 1704, 1706; Sec-
retary’s Order 7–87, 52 FR 48466; Employment
Standards Order 78–1, 43 FR 51469.

SOURCE: 53 FR 3679, Feb. 8, 1988, unless oth-
erwise noted.

Subpart A—General Provisions
§ 61.1 Statutory provisions

(a) The War Hazards Compensation
Act, as amended (42 U.S.C. 1701 et seq.)
provides for reimbursement of workers’
compensation benefits paid under the
Defense Base Act (42 U.S.C. 1651 et seq.),
or under other workers’ compensation
laws as described in § 61.100(a), for in-
jury or death causally related to a war-
risk hazard.

(b) If no benefits are payable under
the Defense Base Act or other applica-
ble workers’ compensation law, com-
pensation is paid to the employee or
survivors for the war-risk injury or
death of—

(1) Any person subject to workers’
compensation coverage under the De-
fense Base Act;

(2) Any person engaged by the United
States under a contract for his or her
personal services outside the continen-
tal United States;

(3) Any person subject to workers’
compensation coverage under the Non-
appropriated Fund Instrumentalities
Act (5 U.S.C. 8171 et seq.);

(4) Any person engaged for personal
services outside the continental United
States under a contract approved and
financed by the United States under
the Mutual Security Act of 1954, as
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amended (other than title II of chapter
II unless the Secretary of Labor, upon
the recommendation of the head of any
department or other agency of the U.S.
Government, determines a contract fi-
nanced under a successor provision of
any successor Act should be covered by
this subchapter), except that in cases
where the United States is not a formal
party to contracts approved and fi-
nanced under the Mutual Security Act
of 1954, as amended, the Secretary,
upon the recommendation of the head
of any department or agency of the
United States, may waive the applica-
tion of the Act; or

(5) Any person engaged for personal
services outside the continental United
States by an American employer pro-
viding welfare or similar services for
the benefit of the Armed Forces under
appropriate authorization by the Sec-
retary of Defense.

(c) The Act also provides for payment
of detention benefits to an employee
specified in paragraph (a) of this sec-
tion who—

(1) If found to be missing from his or
her place of employment under cir-
cumstances supporting a reasonable in-
ference that the absence is due to the
belligerent action of a hostile force or
person;

(2) Is known to have been taken by a
hostile force or person as a prisoner or
hostage; or

(3) Is not returned to his or her home
or to the place of employment due to
the failure of the United States or its
contractor to furnish transportation.

§ 61.2 Administration of the Act and
this chapter.

(a) Pursuant to 42 U.S.C. 1706, Sec-
retary of Labor’s Order 6–84, (49 FR
32473), and Employment Standards
Order 78–1, (43 FR 51469), the respon-
sibility for administration of the Act
has been delegated to the Director, Of-
fice of Workers’ Compensation Pro-
grams.

(b) In administering the provisions of
the Act, the Director may enter into
agreements or cooperative working ar-
rangements with other agencies of the
United States or of any State (includ-
ing the District of Columbia, Puerto
Rico, and the Virgin Islands) or politi-
cal subdivisions thereof, and with other

public agencies and private persons,
agencies, or institutions within and
outside the United States. The Direc-
tor may also contract with insurance
carriers for the use of their service fa-
cilities to process claims filed under
the Act

§ 61.3 Purpose and scope of this part.

(a) This part 61 sets forth the rules
applicable to the filing, processing, and
payment of claims for reimbursement
and workers’ compensation benefits
under the provisions of the War Haz-
ards Compensation Act, as amended.
The provisions of this part are intended
to afford guidance and assistance to
any person, insurance carrier, self-in-
sured employer, or compensation fund
seeking benefits under the Act, as well
as to personnel within the Department
of Labor who administer the Act.

(b) Subpart A describes the statutory
and administrative framework within
which claims under the Act are proc-
essed, contains a statement of purpose
and scope, and defines terms used in
the administration of the Act.

(c) Subpart B describes the procedure
by which an insurance carrier, self-in-
sured employer, or compensation fund
shall file a claim for reimbursement
under section 104 of the Act, and de-
scribes the procedures for processing a
claim for reimbursement and transfer-
ring a case for direct payment by the
Department of Labor.

(d) Subpart C contains the rules gov-
erning the filing and processing of a
claim for injury, disability or death
benefits under section 101(a) of the Act.

(e) Subpart D contains provisions re-
lating to claims for detention benefits
under section 101(b) of the Act.

(f) Subpart E contains miscellaneous
provisions concerning disclosure of
program information, approval of
claims for legal services, and assign-
ment of claim.

§ 61.4 Definitions and use of terms.

For the purpose of this part—
(a) The Act means the War Hazards

Compensation Act, 42 U.S.C. 1701 et
seq., as amended.

(b) Office or OWCP means the Office
of Workers’ Compensation Programs,
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Employment Standards Administra-
tion, United States Department of
Labor.

(c) Contractor with the United States
includes any contractor, subcontractor
or subordinate subcontractor.

(d) Carrier means any payer of bene-
fits for which reimbursement is re-
quested under the Act, and includes in-
surance carriers, self-insured employ-
ers and compensation funds.

(e) War-risk hazard means any hazard
arising during a war in which the Unit-
ed States is engaged; during an armed
conflict in which the United States is
engaged, whether or not war has been
declared; or during a war or armed con-
flict between military forces of any or-
igin, occurring within any country in
which a person covered by the Act is
serving; from—

(1) The discharge of any missile (in-
cluding liquids and gas) or the use of
any weapon, explosive, or other nox-
ious thing by a hostile force or person
or in combating an attack or an imag-
ined attack by a hostile force or per-
son;

(2) Action of a hostile force or person,
including rebellion or insurrection
against the United States or any of its
allies;

(3) The discharge or explosion of mu-
nitions intended for use in connection
with a war or armed conflict with a
hostile force or person (except with re-
spect to employees of a manufacturer,
processor, or transporter of munitions
during the manufacture, processing, or
transporting of munitions, or while
stored on the premises of the manufac-
turer, processor, or transporter);

(4) The collision of vessels in convoy
or the operation of vessels or aircraft
without running lights or without
other customary peacetime aids to
navigation; or

(5) The operation of vessels or air-
craft in a zone of hostilities or engaged
in war activities.

(f) Hostile force or person means any
nation, any subject of a foreign nation,
or any other person serving a foreign
nation—

(1) Engaged in a war against the
United States or any of its allies;

(2) Engaged in armed conflict, wheth-
er or not war has been declared,

against the United States or any of its
allies; or

(3) Engaged in a war or armed con-
flict between military forces of any or-
igin in any country in which a person
covered by the Act is serving.

(g) Allies means any nation with
which the United States is engaged in
a common military effort or with
which the United States has entered
into a common defensive military alli-
ance.

(h) War activities includes activities
directly relating to military oper-
ations.

(i) Continental United States means
the States and the District of Colum-
bia.

(j) Injury means injury resulting from
a war-risk hazard, as defined in this
section, whether or not such injury oc-
curred in the course of the person’s em-
ployment, and includes any disease
proximately resulting from a war-risk
hazard.

(k) Death means death resulting from
an injury, as defined in this section.

(l) The terms compensation, physician,
and medical, surgical, and hospital serv-
ices and supplies when used in subparts
D and E are construed and applied as
defined in the Federal Employees’
Compensation Act, as amended (5
U.S.C. 8101 et seq.).

(m) The terms disability, wages, child,
grandchild, brother, sister, parent, widow,
widower, student, adoption or adopted
are construed and applied as defined in
the Longshore and Harbor Workers’
Compensation Act, as amended (35
U.S.C. 901 et seq.).

Subpart B—Reimbursement of
Carriers

§ 61.100 General reimbursement provi-
sions.

(a) The Office shall reimburse any
carrier that pays benefits under the
Defense Base Act or other applicable
workers’ compensation law due to the
injury, disability or death of any per-
son specified in § 61.1(a), if the injury or
death for which the benefits are paid
arose from a war-risk hazard. The
amount to be reimbursed includes dis-
ability and death payments, funeral
and burial expenses, medical expenses,
and the reasonable and necessary
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claims expense incurred in processing
the request.

(b) The Office shall not provide reim-
bursement in any case in which an ad-
ditional premium for war-risk hazard
was charged, or in which the carrier
has been reimbursed, paid, or com-
pensated for the loss for which reim-
bursement is requested.

(c) Reimbursement under this section
with respect to benefits shall be lim-
ited to the amounts which will dis-
charge the liability of the carrier under
the applicable workers’ compensation
law.

§ 61.101 Filing a request for reimburse-
ment.

(a) A carrier or employer may file a
request for reimbursement. The re-
quest shall be submitted to the U.S.
Department of Labor, Office of Work-
ers’ Compensation Programs, Branch of
Special Claims, P.O. Box 37117, Wash-
ington, DC 20013–7117;

(b) Each request for reimbursement
shall include documentation itemizing
the payments for which reimbursement
is claimed. The documentation shall be
sufficient to establish the purpose of
the payment, the name of the payee,
the date(s) for which payment was
made, and the amount of the payment.
Copies of any medical reports and bills
related to medical examination or
treatment for which reimbursement is
claimed shall also be submitted. If the
carrier cannot provide copies of the
payment drafts or receipts, the Office
may accept a certified listing of pay-
ments which includes payee name, de-
scription of services rendered, date of
services rendered, amount paid, date
paid check or draft number, and signa-
ture of certifier.

(c) When filing an initial request for
reimbursement under the Act, the car-
rier shall submit copies of all available
documents related to the workers’
compensation case, including—

(1) Notice and claim forms;
(2) Statements of the employee or

employer;
(3) Medical reports;
(4) Compensation orders; and
(5) Proof of liability (e.g., insurance

policy or other documentation).

§ 61.102 Disposition of reimbursement
requests.

(a) If the Office finds that insuffi-
cient or inadequate information has
been submitted with the claim, the car-
rier shall be asked to submit further
information. Failure to supply the re-
quested information may result in dis-
allowance of items not adequately sup-
ported as properly reimbursable.

(b) The Office shall not withhold pay-
ment of an approved part of a reim-
bursement request because of denial of
another part of the reimbursement re-
quest.

(c) The Office shall regard awards,
decisions and approved settlement
agreements under the Defense Base Act
or other applicable workers’ compensa-
tion law, that have become final, as es-
tablishing prima facie, the right of the
beneficiary to the payment awarded or
provided for.

(d) The Office shall advise the carrier
of the amount approved for reimburse-
ment. If the reimbursement request
has been denied in whole or in part, the
Office shall provide the carrier an ex-
planation of the action taken and the
reasons for the action. A carrier within
the United States may file objections
with the Associate Director for Federal
Employees’ Compensation to the dis-
allowance or reduction of a claim with-
in 60 days of the Office’s decision. A
carrier outside the United States has
six months within which to file objec-
tions with the Associate Director. The
Office may consider objections filed be-
yond the time limits under unusual cir-
cumstances or when reasonable cause
has been shown for the delay. A deter-
mination by the Office is final.

(e) In determining whether a claim is
reimbursable, the Office shall hold the
carrier to the same degree of care and
prudence as any individual or corpora-
tion in the protection of its interests
or the handling of its affairs would be
expected to exercise under similar cir-
cumstances. A part or an item of a
claim may be disapproved if the Office
finds that the carrier—

(1) Failed to take advantage of any
right accruing by assignment or sub-
rogation (except against the United
States, directly or indirectly, its em-
ployees, or members of its armed
forces) due to the liability of a third
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party, unless the financial condition of
the third party or the facts and cir-
cumstances surrounding the liability
justify the failure;

(2) Failed to take reasonable meas-
ures to contest, reduce, or terminate
its liability by appropriate available
procedure under workers’ compensa-
tion law or otherwise; or

(3) Failed to make reasonable and
adequate investigation or injury as to
the right of any person to any benefit
or payment; or

(4) Failed to avoid augmentation of
liability by reason of delay in recogniz-
ing or discharging a compensation
claimant’s right to benefits.

§ 61.103 Examination of records of car-
rier.

Whenever it is deemed necessary, the
Office may request submission of case
records or may inspect the records and
accounts of a carrier for the purpose of
verifying any allegation, fact or pay-
ment stated in the claim. The carrier
shall furnish the records and permit or
authorize their inspection as requested.
The right of inspection shall also relate
to records and data necessary for the
determination of whether any premium
or other charge was made with respect
to the reimbursement claimed.

§ 61.104 Reimbursement of claims ex-
pense.

(a) A carrier may claim reimburse-
ment for reasonable and necessary
claims expense incurred in connection
with a case for which reimbursement is
claimed under the Act. Reimbursement
may be claimed for allocated and
unallocated claims expense.

(b) The term ‘‘allocated claims ex-
pense’’ includes payments made for
reasonable attorneys’ fees, court and
litigation costs, expenses of witnesses
and expert testimony, examinations,
autopsies and other items of expense
that were reasonably incurred in deter-
mining liability under the Defense
Base Act or other workers’ compensa-
tion law. Allocated claims expense
must be itemized and documented as
described in § 61.101.

(c) The term ‘‘unallocated claims ex-
pense’’ means costs that are incurred
in processing a claim, but cannot be
specifically itemized or documented. A

carrier may receive reimbursement of
unallocated claims expense in an
amount of to 15% of the sum of the re-
imbursable payments made under the
Defense Base Act or other workers’
compensation law. If this method of
computing unallocated claims expense
would not result in reimbursement of
reasonable and necessary claims ex-
pense, the Office may, in its discretion,
determine an amount that fairly rep-
resents the expenses incurred.

(d) The Office shall not consider as a
claims expense any general administra-
tive costs, general office maintenance
costs, rent, insurance, taxes, or other
similar general expenses. Nor shall ex-
penses incurred in establishing or docu-
menting entitlement to reimbursement
under the Act be considered.

§ 61.105 Direct payment of benefits.
(a) The Office may pay benefits, as

they accrue, directly to any entitled
beneficiary in lieu of reimbursement of
a carrier.

(b) The Office will not accept a case
for direct payment until the right of
the person or persons entitled to bene-
fits has been established and the Office
finds that the carrier would be entitled
to reimbursement for continuing bene-
fits.

(c) The Office will not accept a case
for direct payment until the rate of
compensation or benefit and the period
of payment have become relatively
fixed and known. The Office may ac-
cept a case for direct payment before
this condition has been satisfied, if the
Office determines that direct payment
is advisable due to the circumstances
in that particular case.

(d) In cases transferred to the Office
for direct payment, medical care for
the effects of a war-risk injury may be
furnished in a manner consistent with
the regulations governing the furnish-
ing of medical care under the Federal
Employees’ Compensation Act, as
amended (5 U.S.C. 8101, et seq.).

(e) The transfer of a case to the Of-
fice for direct payment does not affect
the hearing or adjudicatory rights of a
beneficiary or carrier as established
under the Defense Base Act or other
applicable workers’ compensation law.

(f) The Office may retransfer any
case to a carrier either for the purpose
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of completion of adjudicatory processes
or for continuation of payment of bene-
fits.

Subpart C—Compensation for
Injury, Disability or Death

§ 61.200 Entitlement to benefits.
(a) Compensation under section 101(a)

of the Act is payable for injury or
death due to a war-risk hazard of an
employee listed in § 61.1(a), whether or
not the person was engaged in the
course of his or her employment at the
time of the injury.

(b) Compensation under this subpart
is paid under the provisions of the Fed-
eral Employees’ Compensation Act, as
amended (5 U.S.C. 8101 et seq.), except
that the determination of beneficiaries
and the computation of compensation
are made in accordance with sections 6,
8, 9, and 10 of the Longshore and Har-
bor Workers’ Compensation Act (33
U.S.C. 901 et seq.).

(c) The Office may not approve a
claim for compensation if any of the
following conditions are met:

(1) The employee resides at or in the
vicinity of the place of employment,
does not live there solely due to the ex-
igencies of the employment, and is in-
jured outside the course of the employ-
ment.

(2) The claim is filed due to the in-
jury or death of a prisoner of war de-
tained or utilized by the United States.

(3) The person seeking benefits recov-
ers or receives workers’ compensation
benefits from any other source for the
same injury or death.

(4) The person seeking benefits is a
national of a foreign country and is en-
titled to compensation benefits from
that or any other foreign country on
account of the same injury or death.

(5) The employee is convicted in a
court of competent jurisdiction of any
subversive act against the United
States or any of its allies.

§ 61.201 Filing of notice and claim.
An employee or his or her survivors

may file a claim under section 101(a) of
the Act only after a determination has
been made that no benefits are payable
under the Defense Base Act adminis-
tered by the Office’s Division of
Longshore and Harbor Workers’ Com-

pensation, Notice and claim may be
filed on standard Longshore or Federal
Employees’ Compensation Act forms.
The claimant shall submit notice and
claim, along with any supporting docu-
mentation, to the U.S. Department of
Labor, Office of Workers’ Compensa-
tion Programs, Branch of Special
Claims, P.O. Box 37117, Washington, DC
20013–7117.

§ 61.202 Time limitations for filing no-
tice and claim.

The time limitation provisions found
in 5 U.S.C. 8119 apply to the filing of
claims under section 101(a) of the War
Hazards Compensation Act. The Office
may waive the time limitations if it
finds that circumstances beyond the
claimant’s control prevented the filing
of a timely claim.

§ 61.203 Limitations on and deductions
from benefits.

(a) Compensation payable for injury,
disability or death may not exceed the
maximum limitations specified in sec-
tion 6(b) of the Longshore and Harbor
Workers’ Compensation Act, as amend-
ed.

(b) In determining benefits for dis-
ability or death, the Office shall not
apply the minimum limits found in
sections 6(b) and 9(e) of the Longshore
and Harbor Workers’ Compensation
Act.

(c) Compensation for death or perma-
nent disability payable to persons who
are not citizens of the United States
and who are not residents of the United
States or Canada is in the same
amount as provided for residents, ex-
cept that dependents in a foreign coun-
try are limited to the employee’s
spouse and children, or if there be no
spouse or children, to the employee’s
father or mother whom the employee
supported, either wholly or in part, for
the period of one year immediately
prior to the date of the injury. The Of-
fice may discharge its liability for all
future payments of compensation to a
noncitizen/nonresident by paying a
limp sum representing one-half the
commuted value of all future com-
pensation as determined by the Office.

(d) If any employee or beneficiary re-
ceives or claims wages, payments in
lieu of wages, or insurance benefits for
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disability or loss of life (other than
workers’ compensation benefits), and
the cost of these payments is provided
in whole or in part by the United
States, the Office shall credit the
amount of the benefits against any
payments to which the person is enti-
tled under the Act. The Office shall
apply credit only where the wages, pay-
ments, or benefits received are items
for which the contractor is entitled to
reimbursement from the United States,
or where they are otherwise reimburs-
able by the United States.

(e) If an employee who is receiving
workers’ compensation benefits on ac-
count of a prior accident or disease sus-
tains an injury compensable under the
Act, the employee is not entitled to
any benefits under the Act during the
period covered by other workers’ com-
pensation benefits unless the injury
from a war-risk hazard increases the
employee’s disability. If the war-risk
injury increases the disability, com-
pensation under the Act is payable
only for the amount of the increase in
disability. This provision is applicable
only to disability resulting jointly
from two unrelated causes, namely, (1)
prior industrial accident or disease,
and (2) injury from a war-risk hazard.

(f) Compensation for disability under
this subchapter, with the exception of
allowances for scheduled losses of
members or functions of the body, may
not be paid for the same period of time
during which benefits for detention
under this subchapter are paid or ac-
crued.

§ 61.204 Furnishing of medical treat-
ment.

All medical services, appliances,
drugs and supplies which in the opinion
of the Office are necessary for the
treatment of an injury coming within
the purview of section 101(a) of the Act
shall be furnished to the same extent,
and wherever practicable in the same
manner and under the same regula-
tions, as are prescribed for the furnish-
ing of medical treatment under the
Federal Employees’ Compensation Act,
as amended (5 U.S.C. 8101 et seq.).

§ 61.205 Burial expense.
(a) When the death of a person listed

in § 61.1(a) results from an injury

caused by a war-risk hazard, the Office
shall pay reasonable burial expenses up
to the amount specified in section 9 of
the Longshore and Harbor Workers’
Compensation Act. If any part of the
burial expense has been paid by any
other agency of the United States, or
by any person under obligation to dis-
charge burial expenses, the amount so
paid shall be deducted from the burial
expense payable by the Office. Pay-
ment will be made directly (1) to the
undertaker, (2) to the estate of the de-
ceased if the estate is obligated to
make payment, or (3) to any person
who has paid such burial expenses and
is entitled to such reimbursement.

(b) If the employee’s home is within
the United States and death occurs
away from the employee’s home or out-
side the United States, the Office may
pay an additional sum for transporting
the remains to the home.

§ 61.206 Reports by employees and de-
pendents.

The Office may require a claimant to
submit reports of facts materially af-
fecting the claimant’s entitlement to
compensation under the Act. These
may include reports of recurrence or
termination of disability, of employ-
ment and earnings, or of a change in
the marital or dependency status of a
beneficiary.

Subpart D—Detention Benefits
§ 61.300 Payment of detention benefits.

(a) The Office shall pay detention
benefits to any person listed in § 61.1(a)
who is detained by a hostile force or
person, or who is not returned to his or
her home or to the place of employ-
ment by reason of the failure of the
United States or its contractor to fur-
nish transportation. Benefits are pay-
able for periods of absence on and sub-
sequent to January 1, 1942, regardless
of whether the employee was actually
engaged in the course of his or her em-
ployment at the time of capture or dis-
appearance.

(b) For the purposes of paying bene-
fits for detention, the employee is con-
sidered as totally disabled until the
time that the employee is returned to
his or her home, to the place of em-
ployment, or to the jurisdiction of the
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United States. The Office shall credit
the compensation benefits to the em-
ployee’s account, to be paid to the em-
ployee for the period of the absence or
until the employee’s death is in fact es-
tablished or can be legally presumed to
have occurred. A part of the compensa-
tion accruing to the employee may be
disbursed during the period of absence
to the employee’s dependents.

(c) During the period of absence of
any employee detained by a hostile
force or person, detention benefits
shall be credited to the employee’s ac-
count at one hundred percent of his or
her average weekly wages. The average
weekly wages may not exceed the aver-
age weekly wages paid to civilian em-
ployees of the United States perform-
ing the same or most similar employ-
ment in that geographic area. If there
are eligible dependents, the Office may
pay to these dependents seventy per-
cent of the credited benefits.

(d) The Office may not pay detention
benefits under any of the following
conditions:

(1) The employee resides at or in the
vicinity of the place of employment,
does not live there solely due to the ex-
igencies of the employment, and is de-
tained under circumstances outside the
course of the employment.

(2) The person detained is a prisoner
of war detained or utilized by the Unit-
ed States.

(3) Workers’ compensation benefits
from any other source or other pay-
ments from the United States are paid
for the same period of absence or de-
tention.

(4) The person seeking detention ben-
efits is a national of a foreign country
and is entitled to compensation bene-
fits from that or any other foreign
country on account of the same ab-
sence or detention.

(5) The employee has been convicted
in a court of competent jurisdiction of
any subversive act against the United
States or any of its allies.

§ 61.301 Filing a claim for detention
benefits.

(a) A claim for detention benefits
shall contain the following informa-
tion: Name, address, and occupation of
the missing employee; name, address
and relation to the employee of any de-

pendent making claim; name and ad-
dress of the employer; contract number
under which employed; date, place and
circumstances of capture or detention;
date, place and circumstances of re-
lease (if applicable). The employer
shall provide information about the
circumstances of the detention and the
employee’s payrate at the time of cap-
ture. Dependents making claim for de-
tention benefits may be required to
submit all evidence available to them
concerning the employment status of
the missing person and the cir-
cumstances surrounding his or her ab-
sence.

(b) A claim filed by a dependent or by
the employee upon his or her release
should be sent with any supporting
documentation to the U.S. Department
of Labor, Office of Workers’ Compensa-
tion Programs, Branch of Special
Claims, P.O. Box 37117, Washington, DC
20013–7117.

§ 61.302 Time limitations for filing a
claim for detention benefits.

The time limitation provisions found
in the Federal Employees’ Compensa-
tion Act, as amended (5 U.S.C. 8101 et
seq.) apply to the filing of claims for
detention benefits. The Office may
waive the time limitations if it finds
that circumstances beyond the claim-
ant’s control prevented the filing of a
timely claim.

§ 61.303 Determination of detention
status.

A determination that an employee
has been detained by a hostile force or
person may be made on the basis that
the employee has disappeared under
circumstances that make detention ap-
pear probable. In making the deter-
mination, the Office will consider the
information and the conclusion of the
Department or agency of the United
States having knowledge of the cir-
cumstances surrounding the absence of
the employee as prima facie evidence
of the employee’s status. The presump-
tive status of total disability of the
missing person shall continue during
the period of the absence, or until
death is in fact established or can be
legally presumed to have occurred.
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§ 61.304 Limitations on and deductions
from detention benefits.

(a) In determining benefits for deten-
tion, the Office shall not apply the
minimum limits found in sections 6(b)
and 9(e) of the Longshore and Harbor
Workers’ Compensation Act.

(b) If any employee or dependent re-
ceives or claims wages, payments in
lieu of wages, or insurance benefits for
the period of detention, and the cost of
the wages, payments or benefits is pro-
vided in whole or in part by the United
States, the Office shall credit the
amount of the benefits against any de-
tention payments to which the person
is entitled under the Act. The Office
shall apply credit only where the
wages, payments, or benefits received
are items for which the contractor is
entitled to reimbursement from the
United States, or where they are other-
wise reimbursable by the United
States.

§ 61.305 Responsibilities of dependents
receiving detention benefits.

A dependent having knowledge of a
change of status of a missing employee
shall promptly inform the Office of the
change. The Office must be advised im-
mediately by the dependent if the em-
ployee is returned home or to the place
of his or her employment, or is able to
be returned to the jurisdiction of the
United States.

§ 61.306 Transportation of persons re-
leased from detention and return of
employees.

(a) The Office may furnish the cost of
transporting an employee from the
point of the employee’s release from
detention to his or her home, the place
of employment, or other place within
the jurisdiction of the United States.
The Office shall not pay for transpor-
tation if the employee is furnished the
transportation under any agreement
with his or her employer or under any
other provision of law.

(b) The Office may furnish the cost of
transportation under circumstances
not involving detention, if the furnish-
ing of transportation is an obligation
of the United States or its contractor,
and the United States or its contractor
fails to return the employee to his or

her home or to the place of employ-
ment.

§ 61.307 Transportation of recovered
bodies of missing persons.

If an employee dies while in deten-
tion and the body is later recovered,
the Office may provide the cost of
transporting the body to the home of
the deceased or to any place designated
by the employee’s next of kin, near rel-
ative, or legal representative.

Subpart E—Miscellaneous
Provisions

§ 61.400 Custody of records relating to
claims under the War Hazards Com-
pensation Act.

All records, medical and other re-
ports, statements of witnesses and
other papers filed with the Office with
respect to the disability, death, or de-
tention of any person coming within
the purview of the Act, are the official
records of the Office and are not
records of the agency, establishment,
Government department, employer, or
individual making or having the care
or use of such records.

§ 61.401 Confidentiality of records.

Records of the Office pertaining to
injury, death, or detention are con-
fidential, and are exempt from disclo-
sure to the public under section
552(b)(6) of title 5, U.S. Code. No offi-
cial or employee of the United States
who has investigated or secured state-
ments from witnesses and others per-
taining to any case within the purview
of the Act, or any person having the
care or use of such records, shall dis-
close information from or pertaining to
such records to any person, except in
accordance with applicable regulations
(see 29 CFR part 70a).

§ 61.402 Protection, release, inspection
and copying of records.

The protection, release, inspection
and copying of the records shall be ac-
complished in accordance with the
rules, guidelines and provisions con-
tained in 29 CFR parts 70 and 70a and
the annual notice of systems of records
and routine uses as published in the
FEDERAL REGISTER.
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§ 61.403 Approval of claims for legal
and other services.

(a) No claim for legal services or for
any other services rendered in respect
to a claim or award for compensation
under the Act to or on account of any
person shall be valid unless approved
by the Office. Any such claim approved
by the Office shall, in the manner and
to the extent fixed by the Office, be
paid out of the compensation payable
to the claimant.

(b) The Office shall not recognize a
contract for a stipulated fee or for a fee
on a contingent basis. No fee for serv-
ices shall be approved except upon ap-
plication supported by a sufficient
statement of the extent and character
of the necessary work done on behalf of
the claimant. Except where the claim-
ant was advised that the representa-
tion would be rendered on a gratuitous

basis, the fee approved shall be reason-
ably commensurate with the actual
necessary work performed by the rep-
resentative, and with due regard to the
capacity in which the representative
appeared, the amount of compensation
involved, and the circumstances of the
claimant.

§ 61.404 Assignments; creditors.

The right of any person to benefits
under the Act is not transferable of as-
signable at law or in equity except to
the United States, and none of the
moneys paid or payable (except money
paid as reimbursement for funeral ex-
penses), or rights existing under the
Act are subject to execution, levy, at-
tachment, garnishment, or other legal
process or to the operation of any
bankruptcy or insolvency law.
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SUBCHAPTER G—COMPENSATION FOR INJURY, DISABILITY
OR DEATH OF CIVILIAN AMERICAN CITIZENS INCURRED
WHILE DETAINED BY OR IN HIDING FROM THE IMPERIAL
JAPANESE GOVERNMENT

PART 71—GENERAL PROVISIONS

Sec.
71.1 General administrative provisions.
71.2 Computation of benefits.
71.3 Deductions from benefits.
71.4 Limitation upon benefits.
71.5 Payment of benefits.
71.6 Notice of injury or death.
71.7 Claim filing, processing, adjudication

and time limits.

AUTHORITY: Sec. 32, 39 Stat. 749, as amend-
ed, sec. 106, 56 Stat. 1033, as amended, sec. 5,
62 Stat. 1242, as amended; 5 U.S.C. 8145, 8149,
42 U.S.C. 1706, 50 U.S.C. App., 2004.

SOURCE: 16 FR 2933, Apr. 4, 1951, unless oth-
erwise noted.

§ 71.1 General administrative provi-
sions.

(a) Section 5(f) of the War Claims Act
of 1948 (act of July 3, 1948; Pub. L. 896,
80th Cong., 62 Stat. 1240) makes provi-
sion for the payment of benefits with
respect to the injury, disability or
death resulting from injury of any ci-
vilian American citizen occurring
while he was held by or in hiding from
the Imperial Japanese Government to
the same extent as if such civilian
American citizen were an employee
within the purview of the act of De-
cember 2, 1942 (Pub. L. 784, 77th Cong.,
56 Stat. 1028, 42 U.S.C. 1701, et seq.).
Under section 5(f) of the said War
Claims Act of 1948, the rights of indi-
viduals to benefits payable under this
subchapter shall accrue from and after
December 7, 1941, subject, however, to
all of the provisions of said act and the
regulations in this subchapter.

(b) The regulations in part 61 of sub-
chapter F of this chapter governing the
administration of the benefits provided
under titles I and II of the said act of
December 2, 1942, as amended, shall, in-
sofar as they are applicable and are not
inconsistent with any of the provisions
of this subchapter, govern the adminis-
tration of the benefits payable under
this subchapter. Provisions of such reg-
ulations relating to benefits for deten-
tion by the enemy, reimbursement to

an employer or insurance carrier, and
limitations on benefits in cases where
workmen’s compensation is payable
are not applicable to the benefits pro-
vided in this subchapter nor are they
within the purview of this subchapter.
The provisions of sections 101(b), 104
and 105 of such act of December 2, 1942,
and the various provisions of part 61 of
this chapter relating to such provi-
sions, accordingly, are not applicable
to the payment of benefits under this
subchapter.

(c) All rights or benefits under this
subchapter which are determinable
with reference to other provisions of
law other than the said War Claims Act
of 1948, shall be determined with ref-
erence to such provisions as they ex-
isted and were in force on January 3,
1948.

(d) As used in this subchapter:
(1) The term ‘‘Bureau’’ means the Bu-

reau of Employees’ Compensation, U.S.
Department of Labor.

(2) The term ‘‘civilian American citi-
zen’’ means any person who, being then
a citizen of the United States, was cap-
tured by the Imperial Japanese Gov-
ernment on or after December 7, 1941,
at Midway, Guam, Wake Island, the
Philippine Islands, or any Territory or
possession of the United States at-
tacked or invaded by such government
or while in transit to or from any such
place, or who went into hiding at any
such place in order to avoid capture or
internment by such government; ex-
cept (i) a person who at any time vol-
untarily gave aid to, collaborated with,
or in any manner served such govern-
ment, or (ii) a person who at the time
of his capture or entrance into hiding
was within the purview of the Federal
Employees’ Compensation Act of Sep-
tember 7, 1918, as amended and ex-
tended, or the said act of December 2,
1942, as amended, or the Missing Per-
sons Act of March 7, 1942 (56 Stat. 143),
as amended, or who was a regularly ap-
pointed, enrolled, enlisted, or inducted
member of any military or naval force.
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(3) The terms ‘‘held by the Imperial
Japanese Government’’ or ‘‘captured
by the Imperial Japanese Government’’
mean a holding of such person as a
prisoner, internee, hostage or in any
other capacity.

(4) The terms ‘‘compensation’’, ‘‘phy-
sician’’ and ‘‘medical, surgical and hos-
pital services and supplies’’ shall be
construed and applied as defined in the
Federal Employees’ Compensation Act
of September 7, 1916, as amended.

(5) The term ‘‘benefit’’ is construed
as synonymous with the term ‘‘com-
pensation’’.

(6) The terms ‘‘disability’’, ‘‘wages’’,
‘‘child’’, ‘‘grandchild’’, ‘‘brother’’, ‘‘sis-
ter’’, ‘‘parent’’, ‘‘widow’’, ‘‘widower’’,
‘‘adoption’’ or ‘‘adopted’’ shall be con-
strued and applied as defined in the
Longshoremen’s and Harbor Workers’
Compensation Act, as amended.

§ 71.2 Computation of benefits.
(a) For the purpose of determining

the benefits under this subchapter, the
average weekly wage of any such civil-
ian American citizen, whether em-
ployed, self-employed, or not em-
ployed, shall be deemed to have been
$37.50. The provisions of this sub-
chapter are applicable and benefits are
payable whether or not such civilian
American citizen was employed.
Monthly compensation in cases involv-
ing partial disability shall be deter-
mined by the percentage which the de-
gree of partial disability bears to total
disability, and shall not be determined
with respect to the extent of loss of
wage-earning capacity.

(b) Notwithstanding any of the provi-
sions of part 61 of this chapter, total
maximum aggregate compensation for
disability payable under this sub-
chapter is limited to $7,500 in case of
injury and $7,500 in case of death, such
sum being exclusive of medical costs
and funeral and burial expenses.

§ 71.3 Deductions from benefits.
If a civilian American citizen or his

dependents receives or has received
from the United States any payments
on account of the same injury or death,
or from his employer in the form of
wages or payments in lieu of wages, or
in any form of support or compensation
(including workmen’s compensation) in

respect to the same objects, the bene-
fits under this subchapter shall be di-
minished in the case of an injured per-
son by the amount of payments such
injured person received on account of
the same injury or disability, or in the
case of dependents, by the amount of
payments such dependents of the de-
ceased civilian American citizen re-
ceived on account of the same death, as
the case may be.

§ 71.4 Limitation upon benefits.

No person, except a widow or a child,
shall be entitled to benefits under this
subchapter for disability with respect
to himself and to death benefits on ac-
count of the death of another.

§ 71.5 Payment of benefits.

(a) Benefits under this subchapter
payable for disability or death shall be
paid only to the person entitled there-
to, or to his legal or natural guardian
if he has one, and shall not upon death
of the person so entitled survive for the
benefit of his estate or any other per-
son.

(b) The benefit of a minor or an in-
competent person who has no natural
or legal guardian may, in the discre-
tion of the Bureau be paid in whole or
in such part as the Bureau may deter-
mine, for and on behalf of such minor
or incompetent directly to the person
or institution caring for, supporting or
having custody of such minor or in-
competent.

(c) In any case in which benefits are
payable under this subchapter to any
person who is prevented from accepting
such benefits by the rules, regulations
or customs of the church or the reli-
gious order or organization of which he
is a member, such benefits will be paid,
upon the request of such person, to
such church or to such religious order
or organization.

§ 71.6 Notice of injury or death.

Notwithstanding any of the provi-
sions in part 61 of this chapter, no no-
tice or report of injury or death shall
be required for claims filed under this
subchapter.
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§ 71.7 Claim filing, processing, adju-
dication and time limits.

(a) Claims for injury, disability or
death benefits payable under section
5(f) of the said War Claims Act of 1948,
originating in the United States or in
its Territories or possessions, shall be
filed by mailing to the Bureau of Em-
ployees’ Compensation, United States
Department of Labor, Washington, DC
20211. All claims originating in the

Philippine Islands may be filed by
mailing to the Bureau of Employees’
Compensation, United States Depart-
ment of Labor, Manila, P.I. All claims
will be finally processed and adju-
dicated by the Bureau at its principal
office in Washington, DC.

(b) The limitation provisions for the
filing of claims for disability or death
benefits, as prescribed by applicable
provisions of statute, shall not begin to
run earlier than July 3, 1948.
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